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Hate-struggle with trying ‘to. get resources to ‘commmuni- 
wave been overwhelmed and: had their resources devastat- 
, are-going to. have to address communities:that 


oe ix Past ya 


= : ‘d this in our field hearings, time and 
A Giyok 


‘of Detroit;we have 22 beds. They have more.than alls the 
women they, can handle who are willing to occupy those residential 


en oe 
The ‘City: of Seattle last week, we're talking maybe again a hand- 
ful of residential placements with the recognition that if you're 
really: going to help:these women, you need an all encompassi 
program. T é-fact that.this.is going to be 80 days slap dash an 
youre out on the street again. There is not a lot of evidence that 
‘welze yaing those ‘resources wisely. 

ie But that’s just a little bit of “agp iat I think your recognition of 
i the problem, your willingness to do something about it is appreciat- 
ee éd.‘because I think, as you pointed out, we're learning more and 


sive babies born in American history. 
ee At some point, we've got to come to grips with that. They have 
te essentially, the best we can tell to date, overwhelmed every institu- 
am tion that they’ve come up against, starting at the time before birth 
and‘all the-way into the school systems now. There is.simply no 
stem that has sufficient resources to deal with these babies on 
basis on which they should. 

Tragically, we're not putting the resources into preventing the 
birth of these babies that we should. Thank you for taking your 
time. Thank you very, very much. 

Mr. Wiison. Mr. Chairman, thank you. 

: i Miter. Get that bill out and send it over here; will 
you' 


Mr. Witson. What's that? 
Chairman Muier. Get the bill out of the Senate and send it over 


ere. 

Mr. Wiison. Let me just make one final point to you because 
there are decent people who don’t understand the dimensions of 
the problem. People have said to me whan I’ve spoken of the kind 
of rehabilitation that takes 14 to 18 months, they said, my God, 
isn’t that terribly expensive? : 

“The-answer is, it’s not cheap, but it’s a whole lot less expensive 
than continuing to deal with this epidemic of drug addicted new- 
borns. If they are interested in a cost comparison, I’d say as a 


a more-and what we'll learn today is that these are the most expen- 


pa ri. of thus you can probeb ut = women through 
ie Ficuse: atte newborn. 
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i ‘Mnuxe. hank you: for your- time. ‘The next sanelit that 
ite: ‘committee: will"hear-from-: willbe made up of Susan Galbraith, 
whozis-th Director of Coalition on Alcohol and Drug Dependent 
Women .“and“'Their-Children in’ Washington D.C.; Brenda Smith, 
-who isa Staff: Attorney and the Director of Women -in Prison 
Project; -Washington, D.C.; Dr. Neal Halfon, who.is the Director for 
the Center for’ the Vulnerable. Child, Children’s Hospital in Oak- 
land“ California;. David ‘Gates, Staff Attorney for the National 
Health Law Program: and Robert Woodson, Sr., who is President of 
the N National Center for Neighborhood Enterprise, Washington, 
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Wélcome: to the committee. I appreciate you taking your time to 
help:-the.committee on this\gubject. Your written statements and 
whaerer, supporting documents yam think are necessary will be 


Pl n-the record. 
Suisan; we'll: begin with you. You may proceed in the manner in 
which you’ ré moat comfortable. 


STATEMENT OF SUSAN GALBRAITH, DIRECTOR, COALITION ON 
ALCOHOL AND DRUG DEPENDENT WOMEN AND THEIR CHIL- 
DREN, WASHINGTON, DC 


Ms.-Gausraita. Thanks. Mr. Chairman, ce you for the invita- 
tion to be. here today. I’d just like to begin b: 7 oe for 4 
your very: thoughtfu ‘and compassionate leadership on this issue. ; 
t's something that we desperately need and something that we 
real ly-wiil: continue to support you in your-efforts with. 

My. name-is Susan Galbraith. I am the Director of the Coalition 
on Alcoliol and Drug Dependent Women and Their Children. I am : 
a former Associate Director for Public Policy for the National : 
Council'on Alcoholism and Drug Dependency. I’m a former treat- 5 
maT laa for alcohol and drug dependent women and their 
chi nN 

I some to-you today from the perspective of somebody who has : 
worked for the last ic years in trying to improve services for : 
women avd their children in this country. P'd like to really make i 


two points today. I'd like to tatk about the coalition, why it began, 7 
what-cur work is. Then, I’ve been asked specifically to talk about ‘ 
what we can do to improve federal efforts to serve women and A 
their children. : 

This:¢oa’ tion was started a year ago this month in an effort to i 
bring:-together tie alcohol ‘and Farag field, the child welfare field, 5 


the méternal and child health field, legal services and women’s or- : 
ganizations ‘n response to the growing crisis in care for alcohol and i 
aria dependent women and their children. - 
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ae ey ‘and our reason to begin our efforts was in direct re- 
ponse: to the Tayement ACrOes the vo belo to eae alcohol 


SE ae an joes fe out tht campaigns, * 
Ve submitted to your staff a. t ligtof our fi Scam, Yd 
y.to -pro Provide’ them:for other members of the committee. 

:to:8 very: ‘ly about one proposal today.and that 
is | the: pean ae ‘aside of the alcohol drug abuse and mental health 
services block ‘grant.-That requirement was: siiscted 3 in 1984-to-en- 
hance services, oe women. Our.experience in this country has been 
that-uinlees the-federal government mandates that states. develop 
Services: for ‘aicohol ‘and drug dependent women, they do not 

Mer 


“Tappen tike trying to get. a splinter out of a two-year-old’s toe. It’s an 
Tiuppesible, very painful task to get states to seriously acknowledge 
ie womén-have alcohol and ai problems, that they need spe- 
a lizec tinerit, that if you set up services that are sensitive to 
ae erase ‘that; they will come in 

: ly, we “have seen that even with the federal mandate, to 
. sét.Up:services for women, states have still gone around that man- 
’ date-and they have not followed through in that requirement. 
_ Since. 1985, a total of $364 million has been required to be spent on 
services: for." women * the states. I’m here to > tall you that that cer- 
_ tainly has not happenec or ‘ve wouldn’t be seeing this crisis in care 


te 


Rese it Ws 


ce : ~ that:we’re seeing today 

ee T would really urge an to look at Ferd own State of California 
ee where a pentralized categorical grant process was required in im- 
oe through th the set aside, where that money was not distributed 
ao e ~ounty system where it was easily used to support 
& other services, but where a system was put in place to assure that 
e se te, discrete, sensitive services for women were established. 


ss, é saw in California that that was done on the alcohol side. It 

, was not done on the drug side. We saw in California that over 20 
new programs were set up on the alcohol side for women. We do 
not see that same evidence on the drug side. We don’t know what 
actually was done with that money. I would really urge you to look 
at what we already have in place and how that can be enhanced to 
make sure that services get out there for women. 

Just finally, I'd like to comment on much of this discussion about 
mandating women to get into treatment. We have no treatment to 
mandate women to get into in the first place. I think this is a dis- 
cussion-that we may have the luxury of having two decades from 
now. If:we were to take the women that were going to D.C. General 
Le for prenatal care and delivery who are alcohol and de- 

ent-and.try to find voluntary treatment for them, we would be 
hard: “pressed to place them. 

We have not been successful in setting up services for alcohol 
and drug dependent women. When we have set up services, what 
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ee Sratement cr Susan. Giiseirte pepo Cosson ON ‘AtcoHoL AND 
-‘Drua DEPENDENT Women AND-PHEIR | Crntpaeny WasitincTon, DC" 


. oe ~chakena and: _meebars of the’ * Connitte, it, ie an 

_ honor ‘to! be here: to kestity before you foday: an ‘the nead to 

‘shines, saivices for alcoholic and drug depanent women who 
pregnant and of _child-bearing age and their children. My 


Me ten 


mae is. Susan Galbraith. I am the Director- of oe 


t 
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on ‘Aicohol and Drug Dependent Wonen and their ChildranZ I 
have worked as an advocate for alcoholic ana ‘drug dependent 

_ individuals and their families as the Associate pfrector of 
Public Policy for the National Council on Alcoholisa and Drug 
Cependence. I have worked as a program director and as a 

" eounselor in hoth residential and outpatient programs ‘serving 


“alcoholic and drug dependent women and their children. 


The Coalition on Alcohol and Drug Dependent Women and 
Their Children was organized by the National Council on 
Alcoholism and Drug Dependence (NCADD)* in May 1989 in 
response to our concern about the growing trend across the 
nation to punish rather than intervene and provide treatment 
for women who are alcohalic and drug dependent and pregnant. 
* NCADD was established in 1944 to stimulate public 

education and public advocacy efforts on behalf of 
individuals with alcoholism and their families. The NCADD 
mission was expanded in 1988 t.o include individuals with 
other drug dependencies and tieir families. NCADD has led 


efforts nationally to enhance services for alcoholic and 
drug. dependent women and their children. 
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There-have ‘Reery nuxerous frosecutions in many. states “ 
across. the nation, Women are being tried for charges’ ranging. ~p8 
2 oie e , : es! 

from Child abuse, to delivery of drugs to ¢ ainor, to ; 
by en > oon 


manslaughter, In virtually all cases, the women being tried 
are low-income. and/or woxen of color. They aré women who 


have limited xyesources and no access to gocd health care. 


fhe National Council on Alcoholism and Drug Dependence 
(NCADD) established the Coalition in an effort to refocus the 
discussion on the need for prevention and treatment services 


for women and their children. NCADD unequivocally opposes 


the criminal prosecution of women who are alcoholic and drug 
dependent on the basis of their alcohol and drug use during pa 
pregnancy. It is this very basic tenet that guides NCADD's 
philosophical and financial commitment to the Coalition. 

These are public health problems that respond well to public 7 
health interventions. NCADD invited organizations and a 
individuals concerned about women's health care, legal “ 
issues, civil rights, child welfare, alcohol and drug 
problems, mental health, and maternal and child health to 

join together to meat and organize appropriate interventions 
to address the current crisis in care for addicted women and 


their children (Coalition Statement of Purpose attached). 
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Hieaditsucile Shaleehitacen (a list of Coalition members is 
attachéd) . There are an additional 30 groups who “participate 


- in the Coalition who are not formal members. 


The Coalition carries out its work through an Executive 
Committee and three standing committees: Legal Issues and 
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proposals for legislative responses to address the needs of 
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alcoholic and drug dependent women, their infants, and 


ree 


children for federal and state policy makers. The federal 
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packet addresses a wide range of programs reflecting the 


s 
Ve 
! 


pe 
” 


Coalition's firm belief that these problems are systemic and 


that interventions must address the conditions of women's 
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lives including poverty, unemployment, and lack of access to 
health care. The state packet provides nodel legislative 
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So hates of women being served, or success of the 
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ss - _ntéxentions. This survey is an initial effort to begin to 
fer a: 


ae -caliect data. 


‘The Prevention and Education Committee has compiled a 
cox, rehengive education packet for over 2,500 caregivers on 
alcohol and drug related birth defects. The packet is used 
in conjunction with National Alcohol and Other Drug Related 
Birth Defects Awareness Week which started this week on 


Mother's pay This is an annual event which has been 
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sponsored by NCADD and the Office for Substance Abuse 


Prevention ‘to raise awareness about the risks of using 
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; appropriate isheanlon for woren and their children. I 
C. _ would hope that we ‘have made some progress in dramatizing the 
‘ inappropriate and inhusane use of the courts to intervene 
with wari” whe are 3 impoverished and addicted and a in most 
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cases, Fave. had no access to health and social services which 
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are responsive and sensitive to their needs. I would also 


2 hops” that. We have made some contribution to ending the war on 
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Bee 3° clearly become. ee 
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aoe Mr. Chairman, we probably would have never needed this 3 
tee coalition if the states had done their job in setting up 2 
pee appropriate treatment for alcoholic and drug dependent women g 
= and their children. There has beén so much resistance to ¥ 
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me. 7 treating alcoholic and drug dependent women, and especially 2 
. pregnant women, from every sector of the health and social ‘ 
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welfare system in this country.. _¥eagnant women who are 
alccholia” ana _Grag-dependent have - been, Aiscrininated against 
_whien, they ‘geek care in many hese eh care. a and social service . 


“aattinga. I have vorked with ones who. were nisdiagnosed for. 
years, treated inappropriately ieoage the mental “health™ Ae 


systen, and finally, when otha size worked, were datecead? ae 
ae for alcoholism treatment as 3 “lass: venort. Women with these 
ze. problens: suffer from such intense 3 ‘stigma that providers have 
S either felt they were undeserving. S£-care or hopeless cases. 
With few rare exceptions, even * eie-“aiechol tam and drug ° 
ae addictions’ treatment prograns have failed miserably in their 
ue. Jeb to provide services for” women. 
a ie : 
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ee 3 Congress has made several attenpts in the past to 
BY "intervene and support programs tor wonen with addictions. 
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_ The passage of the women's setoneide of the Alcohol, Drug 
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example. This legislation raquixed. that states spend 5 


percent of their ADMS block grant on new and expanded 
prevention and treatment efforts for alcoholic and drug 
dependent women. This set-aside requirement was increased in 


1988 to 10 percent. Since 1985, the set-aside has 
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a Despite the presence of a federal requirement since. 1964 ‘ 
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to > devote a portion of federal funds to wouen, the ‘states? — 
comeitaent to creating and expanding progéaas fez wc women has 
nea miniwal. The proof of this minimal commitnent has 

- - become markedly clear in light of numerous reports 
dscumenting the ‘virtual absence of treatient™ prograns which 
serve women and their children, generally, — pregnant 


women, specifically. Presumably, it states hed cotiplied with 


ficte dfs 


4. we 
1 Ae 
ng agin, Pax 


the spirit and the letter of federal law since 1984, we would 


bk 
vr 


S 


i 


have programs operating and would not be in our current 
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to the numbers of women in treatment as representing over ten 


percent of their total client population. The fact is that 
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ae _ many atates are not in compliance. They have usad this aoney 


ee -" to suport existing, services, they have channeled this money 
in ee 

Ks. to-zupport 1 “women'z group" in an otherwise predominantly 

@ - Bh eee 

pore -.- male oriented treatment setting, or in one case I am aware 


“of, they sinply told ail service providers that they. must . 


a ei 


lied serve 5 percent more women without any -increase in funding.. 


ae Tha’ states! failure to implement the set-aside ‘exemplifies 

a 7 ‘the’ problen that we have had for decades in trying to 

= a establish services in this country for women. Women's needs % 
= and problems are not viewed as Serious and deserving of 38 
ee attention. Tragically, it is only when a woman's ability to Fy rs 
oe ’ bear healthy children is threatened by the consequencas of a 
= alcoholism and drug addiction that we, as a society, are & 
= > willing to take notice. We take notice not because we care 2 
= about women but, because we allege to care about children. 4 
ate Bye 
= The Coalition has generated many recommendations to 3 
e enhance the federal response to alcoholic and drug dependent 4 
pS women and thoir children. our Proposals address programs in 4 
a the areas of maternal and child health, alcohol and drug 3 
ee treatment, child welfare, education, Indian health services, 


and housing. We believe that programs must be comprehensive. 
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There is consensus that efforts should be directed to: 
1.) increase access to cara including reproductive health 
care, prenatal care, and alcoholism and drug addictions 
treatment for pregnant women and women of childbearing age; 
2.) increase access to care including medical services, 
educational programs, and foster care for children with 
alcohol and drug related birth defects and children growing 
up in homes where alcoholism and drug addictions are 


problems: and 


3.) increase coordination of programs and services. 


In addition, I would like to propose the followi very 
specific, concrete recommendations for your consideration: 
1.) Strengthen mechanisms for accountability for the women's 
set~aside of the ADMS block grant. One option is to require 
that states use a centralized categorical grant process for 
distribution of funds. This process was initially used in 
California where the State Office cf Alcohol Programs funded 
programs directly, nstead of channeling funds through the 
counties, and were successful in establishing a range of new 
programs for women. Interestingly, the California State 
office of Drug Programs disseminated their funds through the 


county system. There is not the same evidence of new, 
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discrete services for women as we have with the alcohol 
progrars. 

2.), Increase financial support for the Pregnant and 
Postpartum Demonstration Projects administered by the Office 
for Substance Abuse Prevention. ‘This demonstration 
represents the first national effort to establish programs 
specifically for pregnant women, their infants, and children. 
The demonstration calls for innovative programs which 
demonstrate coordination of various disciplines and service 
Providers. A minimum of $50 million should be devoted to 
this program for Fiscal Year 1991. The Program hudget for FY 
7 1990 is $32.5 million and the President's budget request for 
7 FY 1991 is $37.8 million. 

i 3.) Amend the Special Food Program for Women, Infants and 

= Chiidren (WIC) administered by the Department of Agriculture 
to expand the category for institutional eligibility to 
include residential alcohol and drug treatment programs 
serving women and children. This would provide tremendous 
Support to programs currently serving low~income women who 
are pregnant, postpartum, and breastfeeding and their infants 
and children. 

4.) Increase access to services for children with alcohol 


and drug related birth defects and children growing up in 


alcoholic and drug dependent homes by formally expanding Head 
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Start eligibility to include infants and toddlers and by 


increasing financial support for this program to ensure 


2 


availability of the fuli range of services needed by these 
families. Education for the Handicapped progrzms can be 
enhanced by increasing federal financial support for 


specialized instruction and relatcd services under Part B and 


Ee ae 


by enhancing Part H by making it a permanent program, 
increasing federal financial support to ensure that all 
states participate, and amending the definition of federal 
eligibility to include children who at risk of being 
developmentally delayed, many of whom have alcohol and drug 
ralated birth defects. 


5.) Where services are being provided in settings serving 


both men ad women, programs who receive federal runds should 
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be barred from discriminating against pregnant women. This 
should include alcoholism and drug treatment programs, 
maternal and child health programs, community and migrant 


health centers, and mental health centers. 
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Alan Guttauacher Institute oS 
American Academy of Pediatrics ‘ 3 
American Bar Association ~ Center on children and the Lav. °° 5 
Anerican.collegea of Nurse-Miqvives : 
American College of obstetricians and Gynecologists 4 
American Civil ‘iberties Union * 
American Medical Students Association 2 


American Nurses Association 

American Prosecutors Research Institute 

American Psychological Association 

American Society of Addiction Medicine 

Association of Maternal and Child Health Prograns 

Center for Child Protection and Family Support, Inc. 
Center for Clinical Protection and Family Support 

Center for Lew and Social Policy 

Center for Science in the Public Interest 

Child.welfare League -f America 

Children of Alcoholics Foundation 

Coalition on Addiction, Pregnancy and Parenting 

Legal -Action Center 

NAACOG: The Organization for obstetric, Gynecologic and 
Neonatal Nurses 

National Abortion Rignts Action League : 
National Association of Alcohol and D: Abuse Counselors 2 
National Associ ion of Perinatal Social Workers : 
k National Association of State Alcohol and Drug Abuse ; 
< Directors - 
National Center for Prosecution of Child Abuse : 
National Council on Alcoholism and Drug Cependence 
Ka National Council of Jawish Women i 
: National Parent Teachers Association * 
RS National Perinatal Association ; 
National Society of <enetic Counselors 3 
= National Wonen's Law carter : 
= National Women's Healch Network 

i, Parent Care 

Therapeutic Communities of America 
Woren's Action Alliance 

Youth Policy Institut> 
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Coalitionen Alcoholand Drug Dependent Women and Their Children p 
a 
3d 
Statement of Purpose “~E 
Passed by Coalition on January 23, 1990 we 
ge 
E 
The Coalition on Alcohol and Drug Depdendent Women and : 
Their Children is a group of national organizations concerned 


about the health and welfare of alcohol and drug dependent 
women and their families. Coalition members include 
organizations concerned about women's health care; legal 
issues; civil rights; child welfare; alcohol and drug 
problems; and maternal and child health. 
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Because pregnant drug dependent women have so often 
faced discrimination, barriars and penalties, the Coalition 
is concerned about the provision of health and other 
appropriate sarvices to them and protection of their rights. 
Therefore, the Coalition is organized to enhance accass to 
preventive and educational services, health care, prenatal 
care, and alcoholism and drug addictions treatment for women, 
and to ensure the availability of health and social services 
for their children. The Coalition believes that tt 
interests of wonen and their children are best ser «a through 
the health care and social service systems. Women should not 
be singled out for punitive measures based solely on their 
use of slcohol and other drugs during pregnancy. 
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NCADD POLICY STATEMENT 


Woinen, 
Alcohol, 


Other E Drugs 
and ‘Pregnancy 


Approved by the Delegate Assembly (pet 1 and 
rlirbe beatae a pele 
ind Drug Dependence, he pet 28, fash 


@NCADD 


Pr irlepapspnbeliivoier ipemagrary eho 


(212) 206-6770, neaieagen 
1511 K Street NW, Washington, OC 
(202) 737-8122; (202) 628-4731 ry 


ERIC a 


Sepa ae ee SE ae a 
Pht & ey ee 
co 


Se eee 
at 


tally undall to women buMtering font eacictive 
pve nol epebenpicfet bambino 


ures which wii “oresee aqoeds to Core and decrimi- 
nedize the gov. rental response. 


Ph AY . 


61 


, PRONE i ad pene peas 


Grome (S106) occurs at a higher rele among babies 
exposed to conaine. 


Sables eposed prenetelly to heroin ivnd to be 


tt) oplainy drug use by the mother causes madfor- 
mations Fs thoes sean in FAG. Reseash ie 


Tobacco use during pregnancy oan also inter- 
fore wih heakhy fetal development. Babies bom to 
smokers are more licely t0 be tow in birth weight, 
born premeturely, heve lower scores on a stenderd 
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previde treakmert; yet R ts at 
this very time thatthe least amount of eeaanart f 


‘The And-Drug Abuse Act of 1988 ineluded a. 
provision to eeteblish prevention, 


Program 
Of same of the first 
Programe in the nation to address the needs of 
Pregnant women. 


A gront dea! of progress tse been made in the 
United Stehes in our 
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The NCADO Board of Directors, Affiliates and 
Stet will work towerds the enactment and inpiem- 
entation of the following recommendations: 


Congress 


Wl Congress should closely moniter the stetes’ use 

Of tho 10% women’s set-aside of the Alcohol, Orug 

Abuse and Mental Health Services block grert 

(ADM) end insist tat thie money be spent coneie- 

tent whh the legislation (Le, new and expanded 

prevention and treaimert services for alcoholic and 
Grug-dependert 


ga 


WR Congress stout diract the NIAAA and NIDA to 
estabteh & jolt rseedsch center for sioohol and 
other diug probleme of wornen. 


Executive Breach 


The Otfice for Substance Abuse Prevention 
should convene a task force on women, alcohol, 
drugs and pregnancy with represertatives from: the 
National inatiute on Aleohol Abuse and Alcoholiem 
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WB The Oftice for Substance Abuse Pravention and 
the Netional Cleeringhouse on Aloohot anid Drug 


alcohol, pres amarin beans clepapeneina . 
underserved groupe af women. 


pregnency, Both institutes shoud sug : 
Pal eucien on chien wah aloft rele lrg 


reportable to estebteh a data 
GE The Office for Substance Abuse Prevention 
should convene # netioned 


WB The Office for Substance Abuse Prevention 
should develop written metnrieia and powers which 
sddrees HIV Infection, ais hol, other drugs and 
pregnancy, . 


8 The Office for Substance « cuse Prevention 
(OSAP) should develop anit Clesarrinete model 


training idartilastion and referral of 
women with aicahollem and other crug dependence 
for heakth whiting nurses and social 


8 The Alcohol, Orug Abuse and Mentel Health 
Adirinistrction should require that estes, report on 
the number of pregnant women being served in 
Publicty funded prevention and treatment pograme 
88 Part Of thelr routine debe collection elleris. 
Acotol- and othes drug-related bith defects ehoula 
bo made reportable to establish a dete hase, 


3B The Suroa of Alcohol, Tobacco and Fiwerms 
shoud require thet mandated heath waming labels 
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health and soclel service seseureas io Inciude but Gependent women who enter the ceteninel puttice 3 
not be lenhed to: AigehcBem end Drug Treatment System cen receive appropriate Kdentifiestion, reter- 3 
Programe, sspesialy toes ageneies whieh provide tal and weatmert services, 7 
Cragers Saviews (COS): bay re Cripeted e a 
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GR Mate agencies which manage publicly funded Research i 
funding for Up t ttvee years for éemonstraticn Gi Reseerch le needed on the fong-term enact of a 
projects which prcivicte services to women and their drug exposure on the heath snd development of : 
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services end training to heeith end sociel service use, pe oer ‘ 
professionals who serve as gaiokeepers to women ‘ 
and thelr Prevention 3 
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In 1980, there were about 13,000 women in state and-federal pris- 
ons. In 1989, the last time when figures were collected, there were 
87,000. In the first six months of 1989 alone, the female prison pop- 
ulation grew by 18 percent, compared with a 7 percent growth for 
the male prison population. 

Why are these women here? What are they coming in on? It’s 
primarily on drug offenses. I think that we're seeing such a large 
increase of the number of women in prison because of the advent 
of mandatory minimum sentencing. The Federal Bureau of Prisons 
estimates that about 60 percent of the women who they have in 3 
custody are there for drug offenses. Locally in the District of Co- t 
lumbia, it’s about 57 percent. A 

_ One other thing that I’d like to note before going into the discus- i 
sion on the issue of drug treatment specifically for women in prisor: 
is that there are two things about women that differ in general 
from men who are in the penal system. First of all, they are there 
primarily for nonviolent offenses. Statistics show that 58 percent of 
the crimes.which lead to women’s inéarceration are economic 
crimes; drug sales, larceny, forgery, theft. That’s compared to 89 
percent for men. Cortseprndingty, 55 percent of the men but only 
41 percent of the women are in jail for violent offenses. 

other important difference between male and female prison- 
ers, which should be of great concern to this committee, particular- 
ly given its emphasis on children, youth and families, is the differ- 
ing family responsibilities of women prisoners. Eighty percent of 
women prisoners have children. Of those, 70 percent are single par- 
ents. Prior to their incarceration, 85 percent of women prisoners 
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STATEMENT OF BRENDA SMITH, J.D., STAFF ATTORNEY, DIREC- * 
‘TOR OF WOMEN IN PRISON PROJECT, NATIONAL WOMEN’S : 
-EAW-CENTER, WASHINGTON, DC 4 
‘Ms:-Smrrs:"Thank you. I, too, would like to thank you for the op- 4 
portunity to come here and a on this issue. I think that it’s an 3 
portant. iesue; and I’ve been asked to address the issue specifical- 4 
ly.of pregnant, alcohol. and drug dependent women who are incar- 3 
cerated; women who are.in-prison. Bs 
‘First, Td ‘like-to -identify-myself as Brenda Smith. I’m with the a 
National Women’s Law Center. The National Women’s Law Center ~ 
has along: history-of work protecting and advancing the rights of 4 
women, in -particular, low-income. women. Just recently, the Na- 2 
tional. Women’s Law Center has started a project specifically tar- E 
ted to incarcerated women because it is an area where many low- Es 
incom* women:are-finding themse! ‘es. ss 
The Center's project: started at Lurton Minimum Security Annex “ 
in Lorton, nia. This-is a prison which houses approximately E 
180 it en vite’ of violations My DC. law. 2 narily, our + 
roject provides: counseling and services to the women in “5 
leenes areas that they've identified as priorities: child support, do- F 
mestic-violence, access to medical care and drug treatment. ; e 
. What I'd say is that until very recently, the whole issue of 2 
women.in prison was not given a lot of attention. I think that was 2 
imari use there were very few women in prison. Over the s 
past decade, however, the numbers of women in prison have more : 
thah tripled. 5 
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compared to 47 percent of male prisoners had custody of their chil- 


juistice- system. because of drug offenses. Not surprisingly. 2-lage 
x at ae 


penden 


which is the incarceration of pregnant alcohol and drug dependent 

womel on minor criminal charges for the ostensible punoe 7 . Pro; 
‘Oa’ 

woman named Brenda Vaughn, who is a first-time offender-on ‘a 


- prenatal care. 

It’s clear that whatever the intent was of the judge’s sentence, it 
had only a punitive effect. Ms. Vaughn’s situation is typical of 
what happens in most prisons, where there's been a traditional his- 
tory of failure ta even provide basic gynecological care for women. 
Just the notion that theee prisons, when confronted with pregnant 


these women are positive. Additio , the physical setting in 
-most jails and prisons presenta serious healt 
Pp prisoners. » 

The re. is serious na tag lpn poor sanitation and poor dietary 
: Neate naice. Generally, the oy drug treatment that is offered is 


_ Narcotics Anonymous or Alcoholics Anonymous. Even though both 
of those programs are good and they provide important emotional! 
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, The other hing that you should know about these women is that we 


__ AGT indicated above, many of these women are in: the criintipal: : 
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and peer support for women, they can’t provide the serious medical 
help-that:manvy of these women need to detox. 

-As Senator Wilson indicated, there are several programs which 
have been successful. He referred to Mandela House and one that I” 
will talk about-as well. It’s one that is an alternative to incarcer- 
ation, which is the Houston House in Roxbury, Massachusetts. This 
is a residential program which serves approximately 15, pregnant 
prisoners-and serves as ©. siternatiye to incarceration. _ 

It-provides prenatal care, obstetric care, transportation, housing, 
child care, educational and vocational training, the full range of 
services which.are needéd to address the problem. | 

I would also refer the committee to my testimony which is at- 
tached, ‘and also to a publication that I prepared on improving 
treatment for women. What I would say in en is that there is a 
gerious_problem in general for providing drug and alcohol treat- 
‘ment for women in the cor munity. ; 

That problem is even tore exacerbated in the prison setting 
where many of these women are going and where there’s been ab- 
solutely no response to the needs for thr <rug and alcohol treat- 
ment. : 

Thank you, - 

[Prepared statement of Brenda Smith follows:] 


6§ 


> 
LER AAs 


a 
rie drta 


or, a 
wh AS Shah ot Soe 


4% 
24% 
etorcg 


' 
wee iferan ar bivamie ied tee a bb! to 


SEE NE rn maar mar a an Aine ce A a, es 


PREPARED STATEMENT OF BRENDA V Sm!tH, Starr ATTORNEY, DIRECTOR or WOMEN IN 
Prison Progect, NATIONAL Women’s Law CENTER, WASHINGTON, DC 
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Good morning. I am Brenda v. Smith, Staff Attorney with the 
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National Women's Law Center and Director of the Center's Women in 
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Prison Project. I want to thank the Committee for inviting me 


te 


here to talk about the absolute necessity for comprehensive 
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treatment and supy-rt services for incarcerated women with 
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alcobol and drug preblems. The need is aven greater for 


incarcerated preynant women who are alcohol and drug dependent. 
The National Women's Law Center has worked for seventeen 


years to protect and advance the rights of women, in particular 


a er ass 


low-income women. We have bean involved in work to improve child 


nee 


: support for women and their families, to provide child care, to 


improve the economic situation of women through the tax laws, to 


improve education and employment opportunities for women through 


the vigorous enforcement of Title IX of the Education Amendments 


of 1972, Title VII of the Civil Rights Act of 1964, and Executive 


7" Order 11246 and to secure women's reproductive rights, including 


the right to terminate a preynancy and the right to have a 
healthy child. 


More recently, the Center has initiated a project which 


draws upon its many years of experience advocating for low-incone 


women and their families to provide direct services to 
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incarcerated women. The Center started its model project at the 
Lorton Minimum Security Annex in Lorton, Virginia. This prison 
houses approximately 180 women convicted of violations of p.c. 
luw. The goals of the Center's project are to: 1) provide legal 
counseling information and services to incarcerated women which 
will empower them to take control of their lives while in prison 
and enable them to become self-sufficient once they reenter 
society, 2) to educate women's and other organizations, 
policymakers and the public about the pressing needs of 
incarcerated women, 3) to create linkages with other groups and 
individuals to provide needed services to women in prison and 4) 
to develop creative and effective responses to the needs of 
incarcerated women which other jurisdictions can look to as 
modéls when responding to similar problems. The Center provices 
the women with legal counseling and education on issues they have 
identified as priorities, such as child care, child support, 
domestic violence and medical care issues. The information I 
will present today is based both on my work with women prisoners 
and on research from around the country on incarcerated women. 
Until very recently, the issue of women in prison received 
little attention from the popular press and policymakers. 
Incarcerated women were, and to a large extent still are, a 
forgotten population. This was due primarily to the historically 
small numbers of itcarcerated women. Over the past decade, 
however, the number of women in prison has almost tripled. In 


1980 there were about 13,000 women in federal and state prisons. 
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In 1989, that number had increased to 37,000. In the first six 
months of 1989 alene, the last date for which figures were 
available, the female prison fopulation grew by 13 percent, 
compared with a 7 percent growth in the male prison population. 

There are wany reasons for this marked increase in the 
number of incarcerated women. Primary among them is the advent 
of mandatory minimum sentancing for drug offenses both at the 
state and federal level. According to the Federal aureau of 
Prisons, about 60 percent of the women in federal custody are 
serving sentences for drug offenseg. Locally, in the District of 
Columbia, 57 percent of women prisoners are serving santances for 
drug offenses. 

In addition to the fact that the prison population is 
increasing more rapidly than the male population, there are 
several other important differences between men and women 
prisoners which should be discussed. First, women are 
overwhelmingly convicted of non-violent crimes which arise fron 
economic motives -- crimes designed to generate income, for 
example drug sales, theft, larceny and prostitution. A 1986 
study of all state prison inmates oy the Bureau of Justice 
Statistics founds that drug offenses and property crimes such as 
larceny, fraud and forgery accounted for 53 percent of th. crimes 
which led to women's incarceration compared to 39 percent for 
men. Correspondingly, 55 percent of the men but only 41 percent 


of the women were convicted of violent offenses. 


Another important difference between male and female 
prisoners which shouid be of great concern to this Committee, 4 


given its enphasis on children, youth ana families, is the family : 


responsibilities of female prisoners. Eighty percent of women ‘* 
prisoners have children, and of those, 70 percent are single 
parents. Prior to tneir incarceration, 85 percent of women 3 
prisoners, compared to 47 percent of male prisoners, had custody 
of their children. I wauld also note that in my work with women 
prisoners, the issue of primary concern to them is their 
children: the status of their children while the women are 
incarcerated, and the prospect of reuniting with their children 
after their release. When female priscners were asked in a 1988 
American Correctiona, Association Survey, who was the most 
important person in their lives at that moment, 52 percent 
responded that their child was. These women are primarily young, 
between the ages of 2° and 34 years old, in their prime child- 
bearing years. Further, a significant number of women give birth 
to children shortly before they begin to serve prison sentences, 
or are pregnant and give birth during their incarceration. one 
source reports that 25 percent of women in correctional] 
institutions are pregnant or post-partun. 

-aS I indicated above, many of these women are in the 
eriainal justics system because of drug offenses. Not 
surprisingly, a large number of these women have alcohol and drug 
dependency problems. As early as 1979, the GAO estimated that 


between 50 and 60 percent of women prisoners had alcohol and drug 
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dependency problems. The estimates now ranges between 70 and 80 
percent. Notwithstanding the early identification of this 
problem, and its rapid increase in seriousness, little has been 
done in the way of drug and alcohol treatment for women in 
prison. 7 
In the past severol years, there has been an increasa in the - 
incarceration of pregnant alcohol and drug dependent. vonen cinply 
because they are pregnant. I refer you to the excellent 
testimony of Ms. Moss from the American Civil Liberties Union who 
has outlined the scope of the problem. The women-who ara 
prosecuted are overwhelmingly low-income single vonen and are 
predominantly women of color dependent on public facilities for 
their care. These prosecutions are short-sighted and do not 
address the roots of the problem: poverty, unemployment and lack 
of educational and vocational opportunities. Furthernore, thay 
do not achieve their stated goal, namely, putting a atop to arug 
use by pregnant women. The unintended effects of such targeted 
prosecutions are to provide a powerful incentive for pragnant 
women to forego prenatal care and/or drug treatment for fear of 
either incarceration or loss of their children. As a practical 
matter, these prosscutions and their effects, which include 
placing children in foster care and women in jail, burden a 
correctional system which is bursting to the seams with 
prisoners, and a social service system which already cannot 
recruit and retain foster families in numbers sufficient to meet 


their current needs. 
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Another disturbing trend is the incarceration of pregnant 
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alcohol and drug dependent women on minor criminal charges for 
the ostensible purpose of protectiny their unborn children. A 
case in point is that of a local woman nazed Brenda Vaughan. Ms. 
Vaughan was a first~time offender on a misdemeanor theft chatye 
for which offenders are routinely placed on probation. Upon 
finding that Ms. Vaughan had tested positive for cocaine, the 
judge sentenced Ms. Vaughan to jail, and indicated his intent to 
make sure that she remained there until her child was born. 
While at D.c. Jail, Ys. Vaughan received no drug treatment, was 
allowed to detox with no medical supervision, and received enly 
spotty prenatal care. It is clear that whatever the judge's 
intent, the sentence had only a punitive effect on Ms. Vaughan, 
and possibly serious effect on hor unborn child which pose 
significant health risks to both mother and child. It served to 
expose this woman, who had never previously been incarcerated, to 
the increased stress of a jail with no evident benefit to her or 
her unborn child. ‘ 

The situation in ks. Vaughan's case is typical of what 
exists in most prisons and jails in this country where the lack 
of apprcpriate medical care for women has been a serious problem 
for years. Wone: prigoners have long failed to receive even 
basic gynecological and medical services. These problems are 
eves sore severe for pregnant prisoners who have special medical 


needs, such as prenatal and obstetric caro and increased 


nutritional needs. Many of these women are also HIV positive or 
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been the subject of litigation all over the country. In 
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have other sexually transmitted diseases in addition to alcohol 
and drug problems. They need comprehensive care which is simply 
unavailable in most prison settings. Until just a few years ago, 
pregnant prisoners were routinely taken to hospitals to deliver 
in shackles “~~ the shackles remained on in many cases even during 


labor. The lack of adequate medical care for women prisoners has 


California alone, three suits have been brought and settled 
against large county jails alleging seriously iuadequate care for 
pregnant women, including pregnant alcohol and drug dependent 
women. 

Additionally, the physica) setting in most jails ana prisons 
presents serious health risks, particularly for pregnant 
prisoners and hence for their later-born children. There is 
severe overcrowding, pcor sanitation, and poor dietary 
maintenance. There is also a serious shortage of comprehensive 
drug treatment programs. This committee has already heard about 
the dire shortage of programs for alcohol and drug dependent 
pregnant women in the community in general. That shortage is 
even more pronounced in the prison setting. Generally, the only 
treatment offered is Alcoholics Anonymous or Narcotics Anonymous 
conducted by volunteers. Though these groups provide valuable 
emotional and peer support for omen attempting to overcome 
alcohol and drug problems, they do not provide the kind of 


supervised medical attention many women need to get off drugs. 
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Several communities have responded to the need for 
comprehensive drug treatment for pregnant alcohol and drug 


dependent women. As part of wy testimony I have included a 


Ber aats 


publication which I prepared in connection with my Work with the 
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Coalition on Alcohol and Drug Dependent Women, which Susan 


Galbraith has described, entitled "Improving Treatment for 
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Women". In addition to detailing the extent of the problem, it 
identifies components of successful treatment programs and gives 
examples of existing programs vor alcohol and drug dependent 
women. I would like to focus briefly on some of the existing 
prograns. 

First, all of the successful programs use a multi- 
disciplinary, uulti-pronged approach to providing comprehensive 
services to women under their care. This includes providing 
prenatal and obstetric care either diractly or through linkages 
with other agencies, housing for women and their children, 
childcare, parenting education, counseling, and educational and 
vocational training. Addationally, these programs have — 
relationships with social service agencies to provide other 
needed services to women and their children. 

One such program that has been very successful ig Mandela 
House in Oakland, California. Mandela House is a residential 
facility for pregnant alenhol and drug-dapene it women and their 
newborns. The program provides comprehensive treatment, 
including prenatal and perinatal care and education in child 


development with an emphasis on the special needs of drug-exposed 
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children. The following services are also offered: 
transpectation, job training, GED preparation, nutrition 
information, religious counseling, personal grooming, and 
indiviaual and group drug and alcohol counseling Women live at 
Mandela House with their infants for twelve to eighteen months. 
The program accepts women who are involved in the criminal 
justice system just as it accepts other women. 

Another program, this one specifically for incarcerated 
women, is Houston House in Roxbury, Massachusetts. This 
residential program serves as an alternative to incarceration for 
fifteen pregnant prisoners recovering from alcohol and drug 
dependency. Houston House provides perinatal madical care, 
treatment for alcohol and drug problems, family services and 
follow-up counseling. It also assists women in finding 
employment and housing. Women remain in residence with their 
infants for eight weeks after delivery and receive counseling for 
nine months after returning to the community. 

The purpose of my discussion of these prograns is to 
highlight that it is possible to provide comprehensive, effective 
acug and alcohol treatment to women prisoners. These programs 
are cost-efficient; they cosy about the same as incarceration, 
and the!r benefits far excerd those of simple incarceration. 
These benefits include: incr:.ased birth weight 9f babies born to 
mothers in these programs; a .ower percentage of children born 


with disabilities; and a higher percentage of women in recovery. 


Bacause the programs I have mentioned are relatively new, it is 
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still too early to quantify their results. aA comparable progran, 

the California Mother Infant Program, which for five years has 

placed sentenced women with children and infants in community 
alternatives to incarceration, reports 2 20% lower recidivism 
rate anong women who have participated in the progran. 

I will end my remarks with several recomendaticns which I 
believe will improve the quality of drug treatnent for pregnant 
alcohol and drug dependent womon in the penal systen: 

1. Sxpand community corrections alternatives and 
residential treatment for pregnant women in prison. 

2- Barmark funds for the improvement of negival care for women 
in state and comty prisons. 

3- Create specific provisions in drug pills and anti~crime 
legislation which target funds for comprehensive drug 
treataent in the prisons specifically requiring coordination 
of services with non-correctional organisations and agencies 
such es: maternal and child health, mental health, drug and 
Alcohol and advocates for prisoners and their families. 

4. Create and fund model prison prograns, using existing 
successful programs as oxauples. 

5. Encourage state prison systez# to use the Wonen, 

Infants & Children (WIC) nutrition supplomert, which 

was made available to states last summer. 

6. Require adoption of standards similar to those of 
American College of obstetrics and Gynecology for 
medical care for wouen prisoners. 

7. Conduct a study similar to the 1979 and 1980 GAO study 


on the status of woren in prison. 
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Prepared by Brenda V. Seith, V. 3 
Attorney, Natioual Woeen's La : % 
Center “wiih the help of J11] Improving Treatment B 
Brown, Law Clerk, University . a) 
Of California, Los Angeles for Women 's 
(February, 1990) ° ie 
Work To Create or Improve Treatment for Women* 
The need for change is great. 4 
increased Goamatically; and thus more t women are faord with 3 
suggedts. that.11%.of pregnant.women used Tegal drugs during their 5 
Frost tala atialons Ww prcblanao to lee paious for ateal tea 
most the problem.is no less serious for alcohol and 5 
other drugs. i 
Alcohol and other drug use pregnancy has negative physical i 
pre a pes consequerices ‘or bo the mother and child, Pays 5 
which force shiped crops nie cots id 3 

syndrome, an 
physical differences. Addicted mothers are also Jess than : 


and other dependence and a number of other s 
probleme such as child abuse f 


i pregnant addicted women fron: seeking prenatal care for 
x fear of negative consequences. 


There is consensus among advocates, health care professionals, and 
child and family welfare experts that pregnant women with alcohol and 
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other. problems need comprehensive treatment services that take 
OR tion the complexity of addiction as well as the medical, 


. psychological, and needs of women and their children. #3 
+ > Unfortunately, alcohol and other treatment frograms that - 2 
ides tie needs of women and thelr are distressingly scarce. Ri 
‘Bose: et ruaanh progr pregnant addicted women. A 3 

Suseeeteiepaaien cae oe ae 2 

Oo aueane a7% dant’ “women, 67% refused to treat “ 

t -adidicts peg ep rae ibaa Re: 
ee speciicaly to cas Less than’ } sol Re 
prenatal-care and two provided child care, although it is well 7 £ 
Piabllshad' that both ae essential for successful intervention. 2 


What can you do? 


magus ween Se t that successful treatment programs 
and nin shoul we «coed lt 
an a at not 
cary be et Ge-abiaee, but at tncecsing te selkastee and 
Se of the mother and at strengthening the bond between 
and child. omeponens ct succene! eestor be for 
Seecact isch ce Orue drugdecendant onan bs 
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1. Fennal linkages with appropriate medical care for mother and child 3 
vhicks tals lite accoutt the eileets of addiction: % 
© Obstetric and care including screening and % 

treatment for Roe ac oer sexually-transmitted diseases 8 
« Perinatal care : 
¢ Pediatric care for children (newborns, infants and toddlers) t 
including developmental assessment 

2. Alcoholism et aa Treatment and Counseling A 
pi fog steff sensitive to cul social, and emotional needs of women : 

3. Facilities to allow newboms and or existing children to live with * 


mothers during treatment. 


4 Child care for newborns and existing. children (particularly 
important in outpatient treatment programs). 


5. Services provided on sliding fee scale basis with medicaid funding | 
accepted. 
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6. Confidentiality of patients medical history and treatment unless 
permissicn fhaf penis ™ 


7.  Parenting/child development education. o& 


e 


geome Bes 
8 Vocational and educational training, counseling and referral. “Sy 


eS is Lepieoarty coesens nae pregnant odiited y 
4, programs wiiere t a women x 
oe may lack incentive to come to program and where treatment : as 
program may be far from woman's home). 


10. Supportive services 


Food Supplements (such as WIC) * 
APDR Benefits % 
Food 


Services for Children with Disabilities 
Transportation 


Domestic Violence 
Sexual Assault 
Child Abuse and Neglect 
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© Counseling a 
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¢ Support Groups 
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11, Aftercare component for both mother and child. ‘ . 
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12. Mental health services. 
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13. Coordination with social service agencies. 
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Some Existing Programs for Pregnant Addicted Women 
EMO/ARA Women & Children’s Reowery Ruase 
Pectlaad OR $7EI4 
Contacts Nancy R. Andessan, Administrative Director 

- (9a) 291-9712 


Opened _in 1989, the EMO/ARA Women d& Children’s 


Recovery s drug and alcohol treatment for 
women, including nt women.. Women“and their children, up to 
te live th fly, cat hoe «ol of ten oxen 
peeohcgracy Bi : plage undergo a tw ,, 

ual omen a Teco: 
propa taf snd Loe Sign’ vas ears 


* s s 
Houston House 
ae oe 
Roxbury, 02119 
a 
(617) 445-3066 
Contact: Social Justice for Women 
Marianne Galvin, Director of Development 
(617) 482-0747 
located in Serves as an alternative 
to incarceration for 15 pregnant women recovering from alcoholism and 
other House medical care; 
alcohol and other drug treatment, family services, and aftercare 
also assists women in finding em spe ae 
New mothers and their infants live at Houston House for £ weeks 


The Jefferson Family Center, located at the 1.1omas Jefferson 
University Hospital, is an outpatient treatment program for women, - 
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including pregnant women, who are alcohol or other drug-dependent. It 
pega ote and eymciogal coe, pepcnogial ning 
spatient detoxification. The Center also treats infants born to alcohal 
and other drug-addictsd mothers and offers family counseling services. 


Madela House is a residential facility for alcohol- and 

; t. women, and their newborn The 

provides co: ve treatment, including prenatal and tal care 
peevapr gabe child development,-with an exaphasis on the special 


reeds 

transportation, job training, GED ion, nutrition information, 

reli; ¢ unseling, pecan omnia, indJvidual and drug and 

Teel caneating: omen live in Mandela Flouse with infants for 
twelve to eighteen months. The program {s funded by a combination of 
county and private funds. 


* * e 


New Da is a el bei progsant for Peg ee coe 

Fe detoxification. Reade can array ten women and 
thelr ts up to 6 moni very. group and 
Soke « Sfecls’ anal ¢ssontng and cht cavelopmen 
voca' t.*) a 5, woreating and chi.’ “av t 
Classes are offered. Pret val and obstetrical services urz provided off-site 
by local hospitals. New Day also works with the Somerville Housing 
Authority to locate housing in the commmmity. Funded primarily by the 
Maseachusetts Department of Public Health, the also der! ves 
some income from those of its residents who can afford to pay. 
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(212) 477-9493 
y Houce opersies the only long-term residential. treatment 
ey, aye we -Vork State for parents and their children. 
:. Ce women and parents with children tip to 
te cece offers nt postal pediattc stevie 
care, , day 
care, educaticnal and yocitional servioss in addition to drug and ‘alechol 
jiguioeie provides aftercare services to graduates of 
© program. 


(312) 908-6867 
The Perinatal Center for Chemical Dependence is a hospi -based, 


ital 
x Tesearch that tes alcohol and other 
pease ye treatment afd couaeling hen ae posmnaials snc 
interdisciplinary # 


© TAGOha and Drag Deedee aoa crmnitee of the National Coalition 
on Alcohol Pe epee cmen and Their Children, with speciai 
thanks to the National Women’s Law Center, 
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STATEMENT OF NEAL HALFON, M.D., M.P.H., DIREC\‘on, CENTER 
FOR THE VULNERABLE CHILD, CHILDREN’S HOSPITAL IN OAK- 
LAND, ASSISTANT CLINICAL PROFESSOR OF PEDIATRICS AND 
HEALTH POLICY, DEPARTMENT OF PEDIATRIGS- AND INS): 
TUTE FOR HEALTH POLICY ‘STUDIES, QNIVERSITY OF CALI- 
_FORNIA, ‘SAN-FRANCISCO, cA. 


" Dr. Hanro: w. Chairman Miller, thank ied ages for inviting 
me back tothe. Select Gommiittee: My nam Halfon. I'm a 
rector of the — for the Vulnerable C Child a Children’s H 
gs in Oeste J Jie fractieing pedis pediatrician with responsibility a 

that ig currently caring for 
oer 00. i igorneel babies and also responsibility for the Center 
of Care tasters for for drug-exposed babier and their. chemically-de- 
pens m 

Today. I'm sing to- be talking about the policy and training 
issues: that-nesd to to: be. addressed.in order to continue to attend to 
the | as ‘it.continues.to escalate. What we have seen over 
the last several years is that the challenges to service providers are 
increasing as more and more women come into the system. These 
are systems that are already overloaded. We have a crisis of both 
organization and funding. 

Furthermore, we have an insufficient understanding of what con- 
stitutes..an appropriate response to this problem, ‘although we 
would ‘have cient information to begin to act). We do not have 
ae necessary personnel with appropriate training to respond to 


There & seems to be an eal consensus by a diverse py ed 
roviders that because chemically dependent women and 
babies have multiple service needs. that the models of 
care should include a full continuum of services from residential 
tna ces - "ot eres ha os we = ee in- 
ns! se we need to provide a multi ap- 
t it ia better to provide Acnamton-skcnning” t modsle and 
that 1 we aa to use therapeutic case management as much as Led 
sible as the glue to hold this diverse set of services together an 
support the multiple needs of the children and family. 
order to get a better sense of what was going on around the 
country, we conducted an informal telephone survey in the 
aummer of ’89. This survey was not.done in a statistically rigorous 
way. We sought out what were conbidered model yrograms around 
the country, the ones that were itt-thé press, und the ones that 
other providers were talking about. These were all outpatient pro- 
grams rather than residential programs. 

All were attempting to ‘provide the continuance of services as 
necessary. I havé provided you with the results of the survey of the 
8 programs, One of the xosulte i is that the funding for these serv- 

ces—and these were in several states, including New York, Phila- 
delphia,- Seite California oo pel a 
thease: rograms were coming a very diverse set o: 
: aves. Funding came came from different block ta, different state 
and ‘federal funds from O5:.f and NIDA and were ‘put te ether in 
ther-hodgepooye patchwork, which was obviousl: cult for 
the service providers to sustain, In fect, when we to the di- 
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rectors of these programs, much of their effort was going into just 
keeping: Eheir prograins alive rather than spending the time that : 
was needed to perfect and further'dévelop their services. Z 
iy u can: mila from our wpa only four of the ten provid. a 

“a. full comprehensive range of services, providing both. pre- an - 
ostnatal: care, So it was very difficult for ‘then to the re 


Frade of service that were necessary to perform due to limitation 
in‘funding:* ~ P .” > x i tn ; * 


“All the ‘programs suryeyed had remarkably ‘similar goals: de- Bcd 
creasing maternal drug use, lowering drug-related infant mortality, = 
reducing barriers to needed services, promoting family réunifica- a 


tion. The clienteles were also very similar: poor woiden, mostly of 


ty “primeruy. us 
crack and'cocaine, with the history ‘of physical anid sexusl abuse 
and with the history of parental drug ‘and alcohol use in their fami- 


The services in all these centets were sitnilar also. They empha- 
sized a-continuum of care. They tridd.to provide a wide range of 
services‘from medical and 060cial 43 well. as practical support 
services. These were not residential treatment programs but were 
outpatient programs trying to take care of women still living in the 
community. 

_ They all emphasize case management with similar roles and ac- 
tivities for the case managers: not only acting as brokers and orga- 
nizers of care but also acting as therapéutic agents in order to help 
women-hold their lives together as they went. through the up an 
down recovery process. 

They had a greater emphasis on addressing Legere and de- 
velopmental needs of both the women and the children, rather 
than just serving the medical needs. I do not.think a medical model s 
is an effective way to approach this problem. We need a much : 
more expanded ecological public health model. 

“We also found that there were a number of barriers in each one 
of these programs to providing effective services. There was diffi- 
culty in recruiting and retaining good staff. The issue of burnout : 
with this population of service providers.wags mentioned by all the $ 


program rs. ees 4 

It was very difficult, as I mentiofted, ‘to find long-term funding 
for specific needs and facilities. Importantly, the client’s needs are 
not well served by other community resources. When to 
meintain a woman in her community, it’s very difficult to find 
teeny transportation, and other residential drug treatment pro- 
grams for her. 

There was also ideatified a lack of knowledge on how best to im- 
prove outcomes and problems with health and social service agen- 
cies. Often, the service providers were in conflict with other county 


edits L See 
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and local agericies. They also identified real problems in interagen- 2 
cy nation. They found that other providers were particularly . 
ignorant cf the problems of these women, especially medical pro- % 
yiders, waich ’'m‘sorry to sey as a representive of the medical pro- 

easion, 


Twanit to make several suggestions on how we might begin to ad- 
drees some of these issues from a policy perspective and what Con- 
grees might. seek ‘to do. If we want to continue to develop family 
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focused, community-based models, that e = pepe a Snultidiscipli- 
nary- ee pe 1 try to vege ved a broad set cf community re- 

sources, we're to have to develop a mranig a funding base 
for: unultidiatip! community-ba programs for perinatal sub- 


‘The is pol ee “fanding 
represents ng, 0 be programs. I think that one example. of what 
t do isto mandate, through the next Budget Recan- 
-eiliation Act,. Lrg ange way of combining Title XIX: Medicaid) 


‘EPSDT: servicés, the block grant, - with MCH 
block‘ grant-services. This would be analog to changes Co! 
mandated ity ‘COBRA 1989 that made Medicaid more- ecceanible, 
; baeeste mxpaneive sad Unked (Wie I think that 
ce een pa ether the service packages ! “pbded to 
mee the:multiple.n population. 
needs: to Se to fund phic demonstration 


ce ie cis. OSAP ‘needs -to. be genset ea the job that they’ve 

one in the last year in really supporting these kinds of projects. 

There'is also.a gio for more evaluation and more treatment, ex- 

ploration. Further funding into what constitutes basic and appro- 

cbr treatment for-this us popaisein a is sorely needed from both the 
¢ science and the clinical perspective. 

We need to continue to develop family ise modeis. Prelimi- 
nary evidence from other fields on community-based family re- 
source contre where all services can be provided under one roof 
hold great promise, but there’s been very tittle fands applied to the 
development. of these kinds of programs for chemically dependent 
p t and. parenting women. 

ve also also need to spend more time looking at case Seen 

ment is something that’s been touted as the 

for ear lems. in almost every human service system. Yet, w 
have very little research on what case management is, how it 
works, how it should be reimbursed. In 1986, this body allowed states 
to fund case Management through Medicaid. However, very few 
states are taking advantage of that option, an important stra for 
using the Title XIX services to fund case management for these 
women. 

Examining derdis of case management in a much’ more serious 
way is something that could be done through ihe: Agency for 
Health Care ing ae Research. 

One corollary: use this is a big and growing problem with a 
diverse set of effects, we need to call upoa agencies within the fed- 
eral government that can add to this effort. For example, the 
Agency or $050 mill raha ped ar gree ch i - receiving from yer 
press over million to look at the effec, of coronary angioplasty 
and other kinds of. edical interventions because h: health th care costs 
are going out of signt. The efficacy of case say and pane 
ag for chemicalry dependent women needs to be investiga 

the-same kind of r as other kinds of medical co 
tions. AHCPR could provide great help in that regard. 

The CDC should be brought into th roblem i in a more effective 
way than’ has.been done in the past. They’ve been involved in a 
variety of other rage behaviors like smoking and alcohol, but 
they’re not very much involved in this problem at the 
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present time. We need much better population-based data than we 

currently-bave. Estimates that are quoted can both over and under- 
shoot what the actual nature of the problem is. 

; ‘Congres needs to also support the reur that have begun this 


es also need to be investigated. One of 
this t is seriously hampering our efforts, is 
as is otken iknow whether lpm tof 
'@ do not: whether the same 20 percent of women are recy- 
ing through- while 80 percent are not getting services at 
att thea 


training gens ee although we emphasize these won- 


ry 


embark and really dig in for the long haul with this prob he 
need to really eupport the development of multidisciplinary train- 


ch multidisciplinary training centers could be both university 
and community-based and be provided with grants to provide the 
multidisciplinary training needed to support the kinds of communi- 
ty yous that need to develop. 
n 


that can actually be provided core support over the next five to ten 
years to serve both the research and training in this area. 

It’s clear that the training effort demands more coordination, 
bridging disciplines that are to work be gta at the present 
time and are abn a & very cult time, and bridging the efforts 
between the educational institutions and the community providers. 

We also need to provide support for continuing education 
a amongst profeasional societies. I know that when I talk to col- 
‘ leagues in the legal area they ask me, can doctors really be educat- 
. i ot this problem? Can OB-GYNs be educated about this prob- 

em 

I had the privilege of participating for the last couple of years in 
pt beige that I think serves as a good model for this. That was an 

rt that was created by the Academy of Pediatrics and the Child 
Welfare of America to look at standards of care for chil- 
dren in out-of-home placement, 

This process t pin several serie to determine 
the standard of care for th group of kids. We had to sit down and 
put some of our disciplinury biases aside, yet rigorously determine 
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standards. Those standards then were taken back to states and pro- 
fessional organizations on a statewide level for implementation. 

This process served to initiate legislation in the State of Califor- 

nia and to further cause a coalition to develop around the issue of 

-health care ‘Sor foster children. I think the same kind of process 

‘ould be developed for professional organizations and for continu- 

. {ng education around the issue of chemical dependency and perina- 

tal drug abuse, and that Congress could provide grant support and 

pea seciate support for these professional organizations to encourage 


{Prepared statement of Neal Halfon follows:] 
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REN’S HosprraL, OAKLAND; Assist. 
ICA = ror HEALTH kl cll 
MENT oF Prbtarnics Insrirute ror Heautu uicy Srupies, Unrvgrsrry 


Chairman Miller, Meabers of the Committes = thank you for 
inviting me back to address the 


Select Committee on the need for 
new research and training initiatives in order to deal 


with the u 
Problems of perinatal substance abuse. I am a practicing 


pediatrician and the Director of the 


Ase: 


“center for the Vulnerable 
Child, a multidisciplinary, Clinicai service, 


etch 


é. 
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research, and 


policy center at children’s Hospital in oakland, california. 
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The increasing number of Chemically dependent women and their 
drug-exposed infants have 
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confronted service providers in health, 
mental health, chenical dependency, social welfare, 


with a new set of challenges. 


and education 


This new set of challenges has 
stressed an already overburdened 


ehh yt Ae, 
rane “ 


system with a growing population 


of clients with multiple service needs. what this crisis Nas 


shown us ig that our nodels of service delivery - including 
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organization and funding ~ are inadequate to neet the needs of 
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this population; that our understanding of what constitutes an 
appropriate response to this problem is inadequate; and that we 
lack the necessary personnel with appropriate training to respond . 
to this crisis. 


There seexs to be an emerging consensus among a diverse group of 


wie 


be 
IFRS 


providers, that because chemically dependent’ women and their 


airky 


sith 
ES 


darug-exposed babies have multiple service needs, medals of care 


a 
ieee 


shoul3 include: 1) a full “continuum of services" - for prenatal 


—to postnatal care with an emphasis on prevention; 2) that this 
continuum of services bo of sufficient intensity to reach a 
difficult population utilising a multidiaciplinary approaoh; 3) 
that services be cantralized as much as possible to promote "one 
stop shopping*s 4) that therapeutic case management serve as the 
"glue" that holds these diverse services together, supporting the 
multiple needs of these clients and families. 
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For a better understanding of how services are currently being 
provided, Wendy Jameson and other members of our staff conducted 


a small telephone survey of ten model programs nationally that 
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deliver a combination of medical and social services to 
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chemicaliy depandent women and their children. This survey was 
sondectes in Summer, 1969 and predates new program initiatives by 


the Office of Substance Abuse Prevention that were initiated in 
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1989 and 1990. These surveyed programs were comprehensive 
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outpatient programs and focussed on the uother and the child. 


Programs were identified through the literature, press, and 
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through other providers and were selected because they were 
“model programs", i.e., thoso pregrams that may be unusual in 
terus of their _Soaprehensiveness, their euphasis on treating the 
whole fanidy, and their widespread reputations. This dascriptive 
information. Generated from this limited survey allows us to 
answer questions of what prograns do, whor they serve, and what 
can realistically be expected for such programa to accomplish. 
Table 1 (Page 3A) lists the primary funding sources - i.e., the 
largest core grant - for each Program surveyed. For each 
program, primary funding comes from either local, state or 
federal government. Often federal funds come in the form of 2 - 
3 year demonstration qrants with no guarantee of continued 
support after that time period. This pushes organizations into a 
transitional period where they must find alternative sources of 
funding or go under. Table 1 also shows that only four prograus 
able to serve clients Comprehensively as of Summer, 1989 vere 
providing both prenatal and postnetal services. The remainder of 
the programs provided either prenatal or postnatal services only. 


Table 2 (Page 3B) illustrates the range of services provided by 


the programs surveyed. This list includes only those services 


provided by program staff, not those for which clients were 


veferred. Although rost programs attempt to house as many 

services as possible under one roof, this is a difficult goal to 
meet. If a program does not provide a service on site, such aa 
medical care or drug treatment, they would refer clients out for 


followup through a case nanagerent process. 
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RABLE 1: CHARACTERISTICS OF PROGRAMS SURVEYED | 
mow long in Primary funding No. of, Prenatal/ 
postnatal 


PAAM 1975 NY Stato Division 500 Both 
of Substance Abuse 
star Jan., Robert Wood 15-20 Post 
1989 Johnson Foundation 

Eden 1987 AB 17332 and county 97 Post 4 
drug funds . ye 
PAR June, OSAP 26 Post ae 
1988 children 4 
ENS 
Family 1970 NIDA/ODAP/CODAY’ 100-120 2 a 
> 
PpecD 1976 NIDA 3304 Both 3 
FACET 1979 City/county 60 Both 8 
6 drug funds 3 
a HIP Feb., county, funds/ 151 Post 2 
on 1988 uCH block grant 3 
a % 
e UCLA 1983 AB 1733 20-25 Both ‘ 
Te 4 
pies as 
on CARE 1987 Stuart Poundation 50 Post 2 
or & CA Dept. of 5 
is Develop. Services 3 
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1. Unless otherwise stated, the term "client" refers to a wother- 
child dyad, possibly including the father. 

2. This legislation provides child abuse prevention funds to a few 
prograns serving children at risk of abuse of neglect. 

3. This program provides a few infant services as well. 

4. Their clientele are comprised of 30 pregnant women and 300 
infants and toddlers. 
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& FARLE 2: SERVICES PROVIDED BY PROGRAMS SURVEYED 


c SERVICE PAAM_ Star Eden PAR Family PCCD FACKT HIP UCLA care 3” 
* Prenatal > 
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Although each of the programs surveyed has a different 
organizational and staffing history, we found surprising 
commonalities. See Table 3 (Page 4A). An explicit goal of each 
program is the reduction of maternal drug use and of child 
mortality and morbidity resulting from drug exposure. Each 
program also attempts to keep mothers and children together 
whenever possible, using a community-based, fanily-centerea 
approach to serving their clients. Prom this ecological base, 
prograns attempt to provide for the women’s and child’s medical, 
psychological, and practical needs from birth till the chila 
becomes a toddler. The focus of wost of the programs are more on 


psychosocial needs than medical concerns. 


The programs surveyed appear to use case management in remarkably 
similar ways. Case managers function as organizers, brokers, and 
advocates as well as counselors and therapists. Similarly, these 
programs operate in ways to waximize the coordination of 
services, with an enphaois on inter-agency coordination. Seven 
of the ten programs surveyed coordinate their e?forts with other 
agencies on some level, either by becoming a member of a 
community inter-agency council or by creating regular meetings 
with other agencies. Service coordination focuses on improving 
direct client services, and on providing a forvm for progran 
directors to exchange ideas and establish referral networks, to 
decrease duplication and fragmentation, and to bridge gaps. 
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TABLE 3: COMMOMALITING AMOMG FROGRAMS SURVEYED eo 

Goals: ee ¥ 

a Decrease ternal drug use & 

° Lower drug-related infant mortality and morbidity & 

: Me 

Bee © Reduce barriers to needed services KG 

H x 

A ° Promote family reunification es 

Ser 3 

an ° Otilize an ecological approach ~~ individual, 2 

a family, and environmental interventions 3 

yet: es 

ae Clientele: 3 

a ° Minority 2 

?. ? o Poor 3 

he — 

5 o Inner city inhabitants 3 
b ft) Primarily using crack cocaine, although polydrug 

a use is common 


° History of physical and sexual abuse 
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fe 

a ° History of parental drug and alcohol use 

N Services: 

ba ° Emphasis on continuum of care -- prenatal to 

s the child’s early years 

ee ° Provision of a wide range of services providing 
medical, paychcsocial, and practical support 

a ° Tuportance of case management, with similar roles 
¥ and activities for case managers across prograns 
a ° Greater emphasis on addressing psychosocial and * 
h developmental needs of women and children than 


on serving their medical needs 


Interagency coordination: 
° Interagency councils 


° Regular interagency mactings 


Sack of program svaluation: 
° Programs are too new to have any results yet 
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° Evaluation consumes only a minimum axount of resources 
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Every program except one conducts some type of an evaluat.on, 


akanging ‘frou very extensive research to simply counting the 


‘number of clients seen. Six programs are involved in extsnsive 
evaluation. affoits, but only one has reported outcomes so far? 

most prograzs ‘are too new. Most program directors report that 

‘typically their funding does not cover evaluations. 


Table 4 (Page SA) illustrates several barriers to the achievement 
of program goals as reported by the program directors. Many fael 
that the clients are not as vell served as they should be. Each 
program director was quick to preise the dedication and quality 
of their staff, yet they also cited probleas in recruiting and 
retaining qgooe staff. As one program administrator stated, "It 
is difficult finding good, committed staff vho are willing to 
work with drug addicts for low wages and in bad neighborhoods.” 


Another obstacle is the lack of knowledge about how best to help 
this population. Even those who work daily with chemically 
dependent women and their children do not feel completely secure 
in the. knowledge of what services trase children and fanilies 
need. Moreover, they feel that other service providers with whom 
their-clients come in contact are particularly ignorant of the 
“special probleas of drug addicted families. ‘his insensitivity 
to the real needs of these high risk families is a fact that we 
encounter on a daily besis even in our own institution where we 


attempt to educate our colleagues in a formal way. 
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FABLE 42 OBSTACIES TO RYYECTIVE SERVICE 


a 


‘pigticurty recruiting and retaining good staff 


‘Diteicurty ‘finding leng-tera funding and funding 
for..specific:needs-auch as facilities 


Client’s needs are not.well served in the 
community --"housing, transportation, and residential drug 
treatment..needs remain unmet - 


Lack of knowledge on how best to improve outcomes for 
Chemically dependent women and children 

' Probleais with the health ard social service delivery 
systems, producing gaps through ‘which clients fall 


ae SEA ok 


v 
e 
, 
1a 
phen 


vi) 


ets 


Finally, respondents cited inter-agency probleas that hinder 
: _. their efforts. _ These include conflicts with welfere departuents 
. . ovex vhen to femove children from their mothers, a lack of 
unifora policies across agetoiue segarding service delivery, and 
a leckct criteria for quality and intensity of services to be 
provided. ‘ gince very few standards of care exist, it is 
difficult for service providers from different disciplines to 


‘have ‘an agreéd upon point of reference when conflicts in service 
provision develop. 


YOLICY IMPLICATIONS 


It is important to continue tha development and evaluation of 
“os fcaily~focused, comuunity-based models. These types of models 
are difficult to mount and sustain since they require a 
multidisciplinary approach (i.e., physicians, drug-treatment 
expurte, psychologists, child welfare workers, lawyars working 
together) and the mobilization of a broad set of comaunity 
resources (i,e., housing, drug treatment, medical and social 
services, jobs, etc.). Evaluation of such model programs must be 
rigorous and multidimensional and enlarged support of training 
will be key. 


PROGRAM DEVELOPMENT AND EVALUATION GOALS 


1. Levelop a sustainable funding base for multidisciplinary 
community-based programs for perinatal substance abuse. 
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a“ davelopment: and: dmproved’ quality ‘of services. , 
Fragmented categorical furding exacerbated by the necessity 
to buand services from different funding streams makes the 
qoat“of ‘sustainable funding even more difficult. Congress 
could ‘nsva-to sinplity funding requirenents and develop new 
nechaiiians to ‘assure funding of key services - like prenatal 
care, case managenent, drug treatment, and child development 


services 


‘Continues to fund geographical demonstration projeots with 


adéitional funding for intra program evaluations. 


The Office of Substance Abuse Prevention (OSAP) has done a 
commendabie job of developing new demonstration projects 
around the country. These efforts should be further 
supported and expanded with additional funds targeted 
towards inter program evaluations of programs with similar 


zpproaches. 
Develop family resource nodels. 


There is preliminary evidence from other fields that 


coumunity-based, family resource centers, where all services 
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Gase mahadsment_is defined and employsd in diverse ways. 


uy hainaGement ‘has keen touted as an essential. 

: ““.Raacapentic, ‘tnteivention, not just for case monitoring and 
ae 2 j aliginilley.dateinination, if should be subjected .to.as 

Ps Eigokousodtetee-avaluatisns as would be employed for a 


o mew 


7 therapeutic intervantion, like angioplasty to unclog blocked 
coronary arteries. The role, efficacy, and outcomes of case 
-mahaganent should be exauined both within and across 
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- progriss, similar to the way that the Agency for Health Carn 
Policy and Research (AHCPR) will be examining the efficacy 


, 


as 


of other clii..sal interventions. 


COROLLARY 

. A variety of divisions of the Department of Health and Human 
Services have expertise that could be brought to bear on 
thia:problem. As ~entioned, the Agency tor Health Care 
Policy. and’Researcn (AHCFR) could be involved in outcome 
evaluations and program effectiveness evaluation similar to 
their;efforts with other health interventions. ‘the Centers 
for: Disease>Control could he acre involved in monitoring and 
-prevention-eftorts like they are with other addictive 


a a betiaviorg,_i.€., smoking cessation. The Bureau of Health 
eiieber m+ am Care: Professions could be more involved in training efforts, 
BR rs ete; “Similarly, current efforts towards cross agency 
Soatt ‘collaboration: should be supported. Recent efforts by the 
aes ‘National Institute on Drug Abuse (NIDA) and the National 
i Xnetitute of Mental Health (NIMH) to jointly sponsor 
aes 
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-  - B¥ojecteGnsthe ental health of the drug using population 
.-2and_ Colleborations between NIDA and the Division of Maternal 
Child' Health: are examples of new collaborations that ‘merit 
dxpansion..* 7 


ad 


“@opulaticn based stratrgzheas should bu developed to evaluate 
_ She impact of therapeutic prograsa. 


Otten the focus of outcome evaluation is directed at 
“individual clients rather than the entire population that is 
at-risk. Tf the same 20 parcent of people are recycled 
thrdugh drug treatment ee in a particular city the 
beliavior and outcomes for the other 80 percent of the 
poptilation that don’t receive treatuent is unknown. If 
family-focused community-based services are to be successful 
this type of population evaluation is essential. Again, the 
CDC might be very helpful with such an approach. 


TRAINING GOALS 


While there ate examples of good treatment programs for pregnant 


and parenting drug using wonen, the new models under development 
require a hew Seed of providers with new skills. In eddition, 
many current. providers need additional training to meet the needs 
of these high risk children and families. The creation of 
multidisciplinary spproaches requires professionals to work 
together in anapoeutoned ways. Multidisciplinary approaches, 
with contifuous supportive services, have been regarded as hichly 
successful, but they are difficult to mount and sustain. As one 
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vs hie hag, worked in such a center for the past three years, x can 


personally “attest: to how difficult.it is for a physician, with 
ali the inherent biaces and training in that discipline, to work 
as part of‘mich a team. 


ae Develop wultidisciplinary training centers. 


In order to instill providers with appropriate knowledge and 
skills and to support the personal attributes that permit 
one to work in a very demanding situation without burnout, 
new wAels of training must be developed. Since the goal of 
these programs ke to combine the efforts of social vorkers, 
psychologists, drug treatment experts, pediatricians, 
obstetricians, family practitioners, lavyers, prograr 
adainistiators, and others ~ they must be trained together 
and not at cross purposes. 


University-based training grants have been used in the pst 
as a-peans to support the devulopment of new expertise. 
other types of training grants will also be nesded to train 
the types of" personne! nerded to meet the challenges of 
perinatal “substance use. Major objectives of “such training 
programs should be that training is inter-disciplinary and 
provides a bridge between educational institutions and 
‘community providers, Such training centers will nead 
ongoing gore ‘support, and thie core support can provide an 
“important Yesource to sustain-efforts that vany communities 


will heed: Multidiseiplinary training centers could be 
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developed through graits wads available to university - ; 
- comimaidty -“health ceriter consortiums. sinflar-centera have 


(ba te aes, 


dacagtly been supported by the Administration for children, 
Youtil} and“ Fanilies (ACHR) grant ‘programs to support 
wikveteity-based child abuse training centers. 
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nausetorcs funds “mholl’ be made available to develop 
relationships between academic institutions and community 
providers. ‘Such progrars could be used to improve 
coord{nation efforts and ‘to provide incentives for 


university faculty to engage in the applied research and: 
evaluation needed to support the efforts of community 


providers. 
Support continuous education programs through professional Ss 
societies, ‘ 
Bee, 
ee 
Last 
For professionals already in the field, Congress could “ek 
Sy RSS 
support continuing education of individuals through  ‘ esa 


national, state, and loca? profexsional organizations. This 
process could be facilitated by bringing together national 
professional organizations to discuss and develop staviderds 
of care for these nsedy populations. Such a process is 
important because it. supports the uovelopment of consensus 
across disciplines with regard to what constitutes > 
appropriate care, and provides needed benchaarks in iia 
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_ are now dn the. probess-of dissemination to states around the 
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nes 
a the child. Welfare League of America 


country. ail Band gorda, a state level task force was 
convened: £0, adapt t ‘these national stundards to the. state 
level nate 


profess Si, sdroups to ‘mplemant the standards, locally. 
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5) soniething to do. with: ‘the whole foster care adoption issue. 
These is.an assumption ; afoot that the reason that we have so re 
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better-trained social workers, better coordination of services, better 

ing, ‘all these other things. I’m telling you as a trained social 
worker, that, ain’t the-problem. 

Mz;:Smrrn Of Texas. Mr. Woodson, you mentioned the cost of bu- 

reaucracy a minute ago. I was going to give you another statistic tc 
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ments or transfer payments that were sr propeiates by Congress 
were made directly to the needy families that deserve them, each 
needy family of four would receive $24,000 per yeur. 
_ As it stands, they get $8,000 per year because of the bureaucracy 
involved. That goes back to a pan you made a while ago. Let me 
thank you for being such an able spokesman on so many issues. I 
very much appreciate your testimony. 
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unfortunate if members of this panel left believiag that somehow 
the problem :is professionals who work in the fie:d. Thut would be 
Very Nerycunjust to those individuals. 
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ofthe: pene that we confront require a misaic of providers 
across-this country. We listened to a woman who works in the hos- 
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derstand that discussion. Tm at a'loss to determine that. 
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eritig' those services. At.some point where we are in a world where 
~ business. and, it fact,. the nonprofit sector is reinventing itself at a 
rate‘ that: ‘ig, astonishing i in terms of ways to ve appropriate. in the - 
2ist-century, we have to understand, as we hear the cries for help. 
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_ ould certainly agree with what you said if I thought Sy 
a ‘that: that -was:the case, I hope we don’t miss a much, much more, = 
2° for my-money anyway, more important point which is ‘that we need Z 
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‘ There’ 8 two arguments here. On2 is tuat some 
‘pene pacity participating in the solution becaus~ of bureaucratic 
‘restrictions.‘or’ what have you or ‘program design, however you 
‘ want to.do that. That's fine. The other one is the suggestion that a 
lot ofthe ‘professional people are only om ‘nis for caseload 
money;- ‘Management. 
,. Mr. :Wooneon: No, no. May I comment? ~ 
_-Chaitman: ell, we can read back the record. So the fact 
_ is, :thereiare’two arguments. T think that that’s a slight of people 
He are working very, very hard. I don’t think this is a contest 
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review of the parenting abilities-of the parent or of the foster care 
~9m and the ability’of the foster care system to adequately meet 
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We are concerned that these-women and their children obtain 
the best health care. sible; that’ we have healthy mothers and 
that we have healthy es. We believe that crimina! prosecutions 
and the child naglees ro that are undertaken without a 
real review of the parenting abilities of the mother or the father 
will drive women away from health care and penalize them for de- 
ciding to continue their: ‘pregnancies. 

One‘of the issues that is of rea} concern to us is the lack of treat- 
ment.dvailable to pregnant‘ ‘wonten. In the context of the criminal 
proséctitions: ‘and neglect: proceedings, we have an environment in 
which many: women cannot -obtain treatment. This situation has 
been: very well documented hy this committee and discussed this 


morning. . 
Riad ‘what ‘has not been discissed is the practice of many alcohol 
’ and drag? “treatment progrétis ‘to intentionally exclude pregnant 
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est) instal PAddictic ma of Pinellas County, Florida, for example; ‘found mes 
= <.that t-although-the incidence of drug-use among white women_and = 
S ee SY blag women ‘was-the ‘same, black women were 10 times m ‘te ae 
pace: | likely Fe be sported tos ‘aocial services t than were white women. : ro 
pcos head teasons, we oppose.these' laws. 2 


oes ee sGieotgias Rhode ‘Tsland cand Towa, laws have been pro 

fo lat. ‘wo ke: drug use uring pregnancy a felony. e 
iopoeed ti in Ohio would actually mandate forced sterilization of 
‘omen. . Ficaie « of these proposals have succeeded, but they 
tk indicative ofa trend to. view this Lchmay not a8 a 
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Se eating ua testa; require State erial service agencies to examine. 
<<. ° -foster-care Services and parenting abilities before taking a child 
¥-froii the parents and increase resources to treatment pro- 

so that they are able to provide the full range of comprehen- 
2 sive. vee tat alcohol and drug-dependent women need. 
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ante to Heat. the views of the American Civil Binaries 
e ceil drug treatment programs and upon the implications 
of, ‘the Fecent trend in state legislatures to impose punitive 

7 ineraures: upon alcohol “and drug dependent pregnant women. The 
Anerican Civil Liberties Union is a non-partisan organization 
with more than 275,000 members devoted to protecting the Bill of 
Rights.. : 

Specifically, our testirnony will focus on the inadequacy of 
atate anti-discrimination laws as a vehicle to challenge 
discriminatory practices by alcohol and drug treatment programs. 
In addition, we will discuss state bills introduced this past 
year that make it a crime for a pregnant women with an alcohol or 
drug dependency problem to continue their pregnancies, amend 
existing child neglect laws to include prenatal alcohol or drug 
use, and require health care professionals to report positive 
test. results of newborns to social service agencies or state 
Prosecutors. 

Mr. Chairman, we are very concerned that alcohol and drug 
deperident women obtain the prenatal and nedical care that they 
need in order to promote their health and the health of their 


children.J/ yet f®any alcohol and drug treatment programs close 


a/ Petal alcohol syndrome may he averted by discontinuance 
of alcohol use at any stage in pregnancy. With regard to cocaine 
(continued...) 
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ed, tb"Sddtesd the needs of alcohol and. drug dependent 
preqriait; wouen; the ‘programs way provide fle only hope, in a 
given: gecgxaphic’ area, for help for these women. 


“Fven ‘where services are available, they are often glaringly 


insufficient. For exanple, few provida prenatal care, child 
Care, or other services found essential to successful treatuent 


Bye « 


for vomen.3/"° The National Institute for prug Abuse recognized 
 over-a décade“ago that the inability to obtain child care 
prevents many women from participating in drug treatment 
-progrens. Nevertheless, only two of the eighty-seven drug 


i 


‘treatment programs in New York City have child care facilities 
~for their patients.4/ similiarly, in san Diego County, 


> Pras 


V/ (...continued) . 
use,.Or, Ira Chasnoff, in his study of seventy-five cocaine-using 
women shrolled in a comprehensive perinatal care program, found 
that-tomen who used cocaine throughout their p ancy, as 
compared to women-who used cocaine only in the first trimester, 


signiticant deficiencies in intrauterine growth. He concluded 
that early-interverition in early ‘pregnacy with cessation ‘of 
cocaine use vill result in improved obstetrical and neonatal 
outcomes.” Chasnoff, I., et al., “Temporal Patterns of Cocaine 
Use in Pregnancy," JANA, March 24/31 1989, Vol 261, No. 12. 


2/" Sem Miller, G., "Addicted Infants and their Mothers," 
Zero to Threg, Vol. IX, No: § at'20 (June 1989) (two thirds of the 
18. hospitals surveyed reported that they had no place to refuse 

‘depenfiont women for treatment). The Coalition for Alcohol 
and Dependent. Women and their Children, a national effort by 
wer forty child welfare, iegal advocacy, and drug treatment 
prograns to- the punishment of alcohol and drug depencent. 
Women, is currently surveying the availability and sufficiency of 
existiny prograns. 


/ ett, &., “Treating Drug Addiction with the Woman in 
~Mir .," The Washington Post, March 5, 1990 at El. 

4/ chavkin, Help. Don't Jail Addicted Mothers, New York 
tines, July 18, 19 


89, at A21, col.2. 
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Lérig ‘asa. i wonth wadting list for adaission.=/ The ; 


is in obtaining. cara are even greater for women in rural : 
aie «t 


. |The Anerican civin Liberties Union's national survey of 
crininal prosecutions, 2ee@ Appendix A, and survey of recent state 
: lave, ae Appendix- B, revezled that alcohol and drug dependent 
wonen are simply not _qatting the help they need. Despite the 

_ fact. that few prograb accept alcohol and drug dependent women, 

- alcohol and drug’ ee women who become pregnant are 
‘threatened with, | oF “ gubjected to, punitive zeasures. See : 
Appendix A. 2 r 

The ACLU opposes the discriminatory treatment of alcohol and 

drug. dependant women eolely because they are pregnant, whether 

such’ discrimination occurs through refusal to treat this 

population,” criminal prosecution, or selective reporting. 

Pregnant amen should not be singled out for special or punitive 
Measures. The constitution protects the rights of all persons to 

the equal protection of the laws and to privacy. Women do not 
: forgo these rights when they become pregnant.8/ 


— 


8/ schecter, Help _is Hard to Find for Addict Mothers, L.A. 
Times-San Diego County, Dec. 12, 1986, at 1, col. 


S/ In re A.C., No. 87-609, slip op. 1105 (D.C. Ct. App. 
April 26, 1990). 
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EWA Sd.8) ose. N.E.2d 393, 390 N.¥.S.20°884, 886 (1976) .2/ 
“Nevertheless, many alcohol and drug treatment programs still 
discriminate “against ‘Pragnant women, According to Dr. Wendy 


“Chavet, a former Rockefeller Fellow at the Columbia University 


4. \"School of Public Health, 95% of all drug treatment prograns in 


~ ‘Naw York City (approximately 78 programs) provide no care for 


y “. 
rans Ne 
tig 


_ pregnant Women. 54% refuse to treat pregnant women; 67% refuse 


Pre 


Bes “te treat pregnant women on Nedicaid and 87% have no services 
available to pregnant vomen addicted to crack who are nedicaid- 
om “eligible. 44% provide no prenatal care.8/ Only one program in 
ne Veen 

TA, LY’ gags, Cal. civ. code §$51-52 (West 1989); Colo. Rev. 
Bye, Stat. §24-34-602 (2) (1988); X11. Ann, Stat. Ch. 68 §§1-101 to 9-102 
Sa (Smith~Hurd .1989); Mass. Gen. Laws. Ann. ch. 272 §92A (Supp. 
eye's * 1989);_N.¥. Exec. Law §296, Tha legislativa history of the 
Re Pregnancy Discrimination Act noted that Alaska, Connecticut, 

ae ‘Marylané, Minnesota, Cregon, and ‘Nontana specifically include 
ea dn their Fair Kxployment Practice (FEP) Laws. Twelve 


tos 


pregnancy. 

additional states hive interpreted ths prohibitions on sex 
discriw in‘their FREP ‘lavs to require equal treatuent of 
pregnant workers. In three instances, stata courts have so 
interpreted..the. state rep laws (New York, Pennaylvania, 
Wisconsin); in at least nine additional states, the state 
enforcement agency has so construed the state law. Th 3a states 
are: Illinois, Indiana, Towe, Kansas, Massachusetts, Michigan, 
Missouri, South Dakota end Washington. H.Rep. No. 96-948, 95th 
Cong., 2d Sess. 11 (1978), 


§/  chavkin, W., "Help, Don't Jail, Addicted Mothers," New 
» August 1989 at aA21. 
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NewYork City, Oddysey House, provides residential drug treatment 


2 uth, | 


2 programs: fo pragnant women and their children. It has 
approximately 25 beds. The only available alternatives are day 
treatment facilities, that are leas effective than resident 1 
progrars, and many will not treat pregnant women at all, 
especially if they are not drug-free. The lack of services for 
“pregnant woren is true nationwide. 


Discrimination appears to be nost. common when the treatment ys 


needed is detoxification, which may involve the use of mild 4 
esdacivss, and the creastment program lacks prenatal care or 5 
obetetricai services. Programs often fear that such treatment 3 
may harm the fetus and therefore subject them to liability. 4 

This defense is very problematic for a number of reasons: Re 


first, the professed concern for the fetus makes little sense 
given the serious harm that can occur if crack addiction or other 
alcohol or drug preblems go untreated; second, it is possible to 
provide‘ detoxification services to pregnant women safely without 


risk to the woman or fetus; third, traditional informed consent 


wi has teamed, APE a! 


doctrine should protect physicians and hospitals that properly 
advise patients of the risks associated with, and the 
alternatives to, a course of treatnent even if the pationt makes 
the “wrong® choice: »2urth, a program's concern about liab ity 
is suspect egince no program has ever been sued by a post~-partun 
woman or child after having received treatment; finally, programs 
can set up referral networks, part-time obstetrical care, or 
develop other resources to ensure that patients obtain the full 


range of services that they necd. 
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In the only challenge to this practice to date, the Anerican 
Civil Liberties Union has filed a class action law suit against 
four private alcohol and drug treatwent programs in New York 
City.2/ The lawsuit relies on the Nev York State public 
accomodations law, N.Y. Exec. Law $296, which prehibits 
discrimination because of pregnancy in private facilities open to 
the general public. 


Yet we need 2 federal law to address this Aiscrinination 


because the problem is nationwide and current federal laws are 


either limited in scope, e.g., 42 U.S.C. §2000e, or are 
inadequate for this purpogs-20/ State by state challenges to the 


BAPE 
oi ? 


discriminatory treatmant of alcohol ant drug dependent pregnant 


BE 


women are costly, time-consuming, and will have precedential 


re 


aN 


value only with regard to the particular state. The difficulties 
are compounded by the ‘variety “f stato anti-discrimination laws, 
only some of which apply to private facilities (public 
accommodation laws), ant-only some of which apply to sex and 
pregnancy, ‘Por exasple, only thirty-five states have public 


yy : 
Index No. 6230/90 (N.Y. Sup. Ct., filed November 23, 1989). 


AQ/ wile the Relubilitation Act, 29 U.S.C. §794, is 
usually an-essential tool: for challenging discrimination against 
“othervise rene irks Mpeeresaie it is not availabie in cases 
involving discrimination in drug treatnent prograns. 

While persons with histories of @rug use are “handicapped" 
individuals within the menning of the Federal Rehabilitation Act, 
it would not make sense to argue that a pregnant woman had been 
excluded from a drug treatuent program "solely by reason” of her 
drug use when the purpose of such a suit }.ad been to challenge 
exclusion on the basis of pregnancy. Pregnancy does not fall 
within the definition of a "handicar.- 


4 
FRR ronan oe 


i" 
RSS oh, = 

EAN ae RS 
Bat cocaans Seta eee ae 


wr HS pe, wits beh De sete aah gh ak, Ps - , RON? 5%: 
Raced ses Sans SC RSERR Dy wet a awe ek erties ee Lb eter MgB 
oe see 35 

= cod ae 

: “et 


y 


. 4 
148 4 

3 

accommodations laws, seg Appendix C, that prohibit discrimination a 
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oh the basis of sex. a 
: Public alcchol and drug treatment programs that exclude 


‘pregnant vomen may also be challenged under state equal 
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protection clauses:22/ put thie approach will also be pieceneat 


\ 


ai/ tn her excelicnt article, “Sex Discrimination and state 

Constitutions: State Pathways Through Federal Roadblocks,” 13 

: ¢ 1_ Cha: + 119-21 (1984-85) (hereinafter 
Sherwin), Blizabeth Sherwin notes that state equal protectip 
clauses fall roughly into four categories. 

First, there are “clauses which affirmatively prohibit | 
interference with the civil rights of any individual" and which 
most clearly resemble the federal aodel, i.e. Conn. Const. art.I, 
$20, Fla. Const. art.I, §2 (arguably fits both first and second 
categories); Ga. Const. art.I, §1, 92? Hawaii Const. art.I, §57 
Till. Const. art.I, §27 La. Const. art.I, §3; Me. Const. art.I, 
$6-A; MA. Const. Declaration of Rights, art.46 (applies equal 
protection specifically to women); Mass. Const. pt. 1, art.i 
(arguably fits third category); Mich. Const. art.I, §2) Minn. 
Const. art.I, $2: Mont. Const. art.II, §4; N.J. Const. art.I 48: 
NLM. Const. art.II. §18; N.Y. Const. art.I, §117 Pa. Const. 
art.I, §26: S.C. Const. art.I, §33 W.Va. Const. art.III, §2 
(arguably fits second or third categories); Wyo. Gonst. art.I, 
§3. ae 

Second, there are “provisions-which enumerate the civil 
rights to which every citisen is entitled but do not by their 
terns prohibit interference with those rights," i.e.: Ala. Const. 
2 art.1, $13 Alaska Const. art.I, §13 Colo. Const. art.II, §3: 

a Idaho Const. art.I, §17 Ill. Const. art.I, §1; Iowa Const. art.I, 
‘i §1; Kan. Const. Bill of Rights, §1; Me. Const. art.I, §1; Neb. 
Const. art. I, §1: Nev. Const. art.I, §1; N.H. Const. pt. 1, 
art.2; N.C. Const. art.I, §1: Ohio Const. art.1, §1? Okla. Const. 
art.IZ, §27 Or. Const. art.1, §13 Pa. Const. art.I, §1; R.I. 
Const. art.I, §2; Yt. Const. ch. , art 1? Va. Const. art.I, §1; 
Wis. Const. art.t, §17; Wyo. Const. art.I, §2. The mandatory 
force. generally results fron judicial interpretation. 

Third, there are provisions known as “spacial ev >lvenents" 
wnich have been interpreted to provide equal protection and 
prohibit the grant of special privileges to any citizen or grours om) 
of citizens, i.e.: Ariz. Const. art.2, §13: Cal. Const. art.I, aS 
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= §7(b)? Conn. Const. art.I, §17 Ind. Const. art.I, §237 Iowa cas 

tans Const. art.I, §6; Ky. Const. Bill of Rights, §3/ N.D. Const. art. 2, 

:- I, §213 Ohio Const. art.I, §2; Or. Const. art.I, §20; S.D. Const. * 
art.VI, §18; Tex. Const. art.I, §3; Wash. Const. art.I, §12. As 


Sherwin notes, although these provisions have no federal counter- ‘ 
parts, they are therefore closer to the federal equal protection ‘ 
Clause than the rights-enumerating clauses because they are 

(continued...) : 
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. state action. Most private facilities are imaune from judicial 
scrutiny,” -Equal protection challazges to discriminatory 

" treatment are also difficult because the standard of review 
varies state by state. For exasple, under the. federal 
Bonstitution,22/ and in most states,22/ gendersbaxed lave are. 
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Subject to “niddle tier” review. ‘The gender-based classifioation 
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must serva “important governmentai interests" and the 
discriminatory means employad sust be substantially related to, 


AV (.. .continued) 
inherently: mandatory and prohibitory. : 
F » State. courts ‘have read equal protection guarantees 
into state due process ‘clauses, i.e.: state ax rel. j 
$360 W.Va 172, ‘232 $.E.2d 318, 324 (W. Vac 
1977) {constxuing WiVa. Const., art. IZ, §20)7-: 
; Bi : : ‘ns, 179 Ma. 355, 358, 18 A.2d 210, 
233° (1942) (construing Hd. Const. Devlaration of Rights, art.23 
anasyiS.. Copgt. agend KIV} i- ‘ 
{ WOR 5262 Md. “585, 600, 276 A.2d 200, 208 
{197%) (wana). “Misaiasipp{ and ‘Nevada have due process clauses, 
- Dut: Lack’ equal protectitn clauses, Mies. Const. art.IIZ, §14 and 
‘Nev; Const. art: I, $8, aid courte in these states have _ aver 
‘Eulad on Whether the due process clause incorporates a guarantee 
Qf -amial protection. 
'-,- 22/ Bigs, Mineinetopi University for Women v. Hogan, 458 
US. 718 -(1982}) Craig-y, Boren, 429 U.S. 190, 197 (1976). 


cree 4 ;, Some states do exploy stricter standards that should 
protect youen. rh: Pe u , 5 Cal. 3d 1, 
“485 "P.24 529, 98 Cal.Rptr. 329 (1971) (first atate judiciary to 
award suspect class status to gender discriminations) ; 
. 2 430 Pa. 642, 648-49, 243 A.26 400, 402-03 
(1968). People v. Green, 183 Colo. 25, 514 P.2d 769 (1973); 

¢ 37 Tl1l. 2d 127, 311 N.E.2d 98 (1974), E. Sherwin 
notes, at 133-4, that some states place an absolute prohibition 
on gender-classifications. See #,g., People v. Salinas, 191 
Colo. 171, 174, 58. P.av 703, 708 (1976), ’ 
458 Pe. 289, 328 A.2d 851 (1974); Henderson v. Handergon, 458 Pa. 
97, 101, 327 A.ad 60, 62 (1974), 65 Op.Md. Attorney General 103, 
108 (1980), Rané v. Rand, 260 Md. 508, 374 A.2d 900 (1977), 

¢ 90 Wash. 2d 298, 582 P.2d 487 (1978), Aff'd, 

$42 9.8. 191 (1979), Darrin vy. Govid, 85 Wash.2¢ 859, 540 P.2d 
882 (1975). 
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; State equal: rights. anendaents (BRAS) provide another vehicle 
to.challenge discrimination because of sex/pregnancy. However, 
+ opty sixteen states have ERA‘s{ Alaska, Colorado, Connecticut, 
“awa, tilinois, Haryland, Massachusetts, Montana, New 
. itampshire, New Mexico, Pennsylvania, Texas, Utah. Virginia, 


tashington, and Wyoming. The requirement of state action linits 

- their utility as a means to challenge discriminatory prograns. 14/ 

omy Montana's ERA prohibits discrimination by “any person, firn, 
corporation, or institution." 

As with state equal protection clauses, state ERA‘s ara 
subject to varying standards of review. Three state courts ~- 
Heryland, Pennsylvania and Washington -- have ruled that their 
BRA requires more than “strict scrutiny” review, barring all sex~ 
based classifications except those based on a physical 
characteristic unique to one sex or implicating the 
constitutional right to privacy.22/ rour states -~ Colorado, 
Illinois, Massachusetts, and Texaa -- have declared that gender- 
based vrassifications, 1ike race or religion, should be given 


“atringent® review. 


44/ siy xtate ERAS (Colorado, Hawaii, Illinois, New 
Hampshire, Vi. inia and Wyoming) are expressly limited to 
instances where govarnaent action is involved. 


45/ Rand v. Rand, 280 Md. 508, 374 A.2d 900 (1977); 


Handergon v. Henderson, 458 Pa. 97, 101, 327 A.2da 60, 62 (1974); 
Parrin v. Goyld, 85 Wash. 2d 859, 540 P.2d 682 (1975). 


16t 


Thus, while there are many czate laws that may be used to 
challenge programs that discrinizate againat preqnant women, each 
suffers significant limitations. No state has yet enacted a law 
explicitly prohibiting discrimination against pregnant women. : 
Therefore, a federal law prohibiting discrimination on the basis ~ EE 
of pregnancy would provide a constructive and efficient response 
to this problem, It would also relieve individual alcohol and 
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drug dependent pragnant women of the burden of bringing a 


Rey 
ase ath OY 


discrimination, cleim in the courts of every state in order to 
secure treatuent. 
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The: federal: government should take steps to stop-the recent 


trend to-subject alcohol and drug dependent women to criminal 


proaecution for their alcohol or drug use during pregnancy. To 


date, at least fifty women have been charged with crimes for 


théir behavior during pregnancy. {ee Appendix A. The American 
“"@ivil Liberties Union has been involved as counsel or advisor in 2 


i most of these cases. Our national survey of these prosecutions 


‘Confirm that women of color,26/ Poor women, and battered womend2/ 


« 


. 4S/ mighty percent of the forty seven cases in which the 
race of the woman could be identified involve a woman of color, 


12/ A significant number of vonen arrested for their 
actions during pregnancy were in abusive relationships. 
Newspaper and court reports have documented that four of the 
white vomen prosecuted were beaten by their boyfriends; the 
w! actual number is likely higher. 7 No. 

7 4FA 889 415 Criminal (Sup. Ct. Aug. 25, 1989); : 
ie No. 1-90-8CR (Laranie County Ct. complaint filed 
(continued...) 
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are the primary victims. In none of these cases have the men 


whose. violence threatened the health of the fetus been charged : 
a with child endangerment. 3 
fad None of the women arrested were charged. with the crime of “% 
posseseion of illegal drugs. Instead, they were arrested for a . 
new and independent crime: continuing their pregnaicy while 3 
addicted to drugs. Because woren are discriminated against in 3 


drug treatment programs, and because it is virtually impossible 


Pe 2abp i 


4 to stop using drugs without help, these prosecutions, in effect, & 
ae ag. 
a punish women for their decision to continue a pregnancy.42/ aS 
ee 


These prosecutions thus violate constitutional privacy and 


liberty guarantees that protect the right to decide "whether to 
# .  -« bear or baget a child. "12/ 
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Prosecutions also deter pregnant women from getting what 


little health care is available. As Senator Herbert Kohl stated 4 


at Congressional hearings on perinatal substances abuse, “S 


4Z/ (... continued) 


Jan. 5, 1990); Charles Levendosky, 4 = " 
petri dishes, Sunday star Tribune, Jan. 21, 1990 at a8: 4 

: No. 87970 (Mass. Super. Ct. § 
filed Aug. 21, 1989); Tom Coakley, ‘2 
battered. frightened, Boston Globo, Aug. 23, 1989 at 22; State of = 
Salirornia_y. ctevart, No. M503197 (San Diego Mun. Ct., Feb. 26, x 
987). 


48/ statements by the prosecutor in one criminal case 
illustrate: "When she delivered that baby, she broke the law in 
the state.” The court agreed, noting that the defendant "made a 
choice to become pregnant and to allow those pregnancies to come 
a to term." state v. Johnson, No. E89-890-CFA. Although there 
ry have been nearly fifty arrests and prosecutions of women for 


their behavior during pregnancy, Johnson was the first to be 
convicted after trial. 
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42/ Eisenstadt v, Baird, 405 U.S. 438, 453 (1972); 
, 414 U.S. 632, 640 (1973). 
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“(mjothers -~ afraid of criminal prosecution = fail to seek the 
very prenatal care that could help their babies and them."22/ ..' 
Women are 2:80 discouraged from seeking help because of the fear 
that they will lose custbdy of their children. According to 
Ricardo Quiroga, who is‘helpii, to set up an alcohol recovery 
Jhouse foF- Hispanic women with children in Massachusetts, vomen 
"don't want to seek help fo fear they will lose their 

children, #a2)/ 

Progertitions also undermine doctor-patient trust. Those 
voren who ‘seek ‘medical care are often too frightened to speak 
openly to their doctors about their alcohol or drug dependency 
problems. In Florida, for example, after "(u)niformed officers 
wearing guns entered Bayfront Medical Center . . . to investigate 
new mothers suspected of cocaine abuse," doctors reported that 
they could no longer "depend on the mothers to tell them the 
truth about their drug use .. . because the word ha[(d} gotten 
around that the police will have to be notified."22/ without 


a", 


7 
y 85 


honest communication between doctor and patient, it will be 
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2o/ : 
+ Hearing Before Senate Committee on 


Governmental. Affairs, 101st Cong., lst Sess. (July 31, 
1989) (Opening statement of Senator Herb Kohl) at 5. 


21/ Malaspina, Clean Living, Globe Magazine, Nov. 5, 1989 
at 20. 


22/ 
Yous, St. Petersburg Times, May 13, 1989 at 1B. 
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impossible to provide pregnant woren with the the medical care 
' they need to to. ensure the health of the mothers and babies. 22/ 
; Criminal prosection, for the "crime" of being al.ohol or 
drug dependent, and pregnant reflects a lack of understanding that 
@rug and alcohol dependency is not denonatrative of “willful 
behavior but, rather, is an illness whose cure has confounded 
generations of doctors and psychologists.24/— We do not siiggeat 
~ that because a woman cannot be prosecuted for a crime, auch as 
possession of illegal drugs, sixply because she is pragnants 
Rather it is the. focus on the drug use during pregnanty, as the - 
basis for the prosecution, thet is contrary to well-established 
principles of constitutional 2aw. 

Criminal prosecution is also ultimately premised on the 
assuzption that pregnant addicts are indifferent to the health of 
their fetuses, or that the women willfully seek to cause their 
fetuses harm.25/ these assumptions are incorrect: real resource 
constraints may prevent wopen from securing treatment. or proper 


care during their pregnancies. Even when women can secure 


22/ Physician failure to maintain patient confidentiality 
has been identified as one of the barriers to pregnant women 
seexing Prenatal care. Curry, 
care, 18 Womeh & Hnalth #5; 92 (1989). Health care workers in 
localitias in which wongn. who used drugs during pregnancy have 
been proseouted,. have repeatedly testified that pregnant women 
were driven away from thelr programs. See Declaration of Lydia 

~~ Roper, &C.S.W., State v, Steyart, M508197 (San Diego Mun. Ct.); 
Declaration of Cétay Hauer, M.S., State v. Stewart, M508196 (San 
Diego Munc. Ct:}; Affidavit of Ira Chasnoff, M.D., 
Hardy, 89°2931-FY¥Y (Muskegon County Dist. Ct. Mich.) 


24/  geq Robinson v. California, 370 U.S. 660 (1962). 


28/ E.g,, Boyer at note 11. 
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ae treatment, recovery may be constrained by the very nature of the 
e addiction. Addiction typically irvolves loss of control over use 
of a drug and continued involvement with a drug aven vhen there 


; are serious consequonces.28/ to’ treat alcohol and drug dependent 
pS. pregnant women as indifferent and deliberate wrongdoers is to 


s nisunderstand the nature of addiction. 

bes 

pen For all of these reasons, the American Civil Liberties union 
te 

eS 


opposes criminal prosecutions of alcohol or drug dependent women 
whose only “crine" is choosing to continue a pregnancy. te 
support a: woman's constitutional right to decide whether or not 
to terminate a Pregnancy free of governnental interference or 
coercion. 

Yet, in several states it may become even easier to 


criminally prosecute these women. Bills that would make drug use 


during pregnancy a felony have been introduced in ohio, 2// 


Georgiaa&/ and LouisianaZ2/ and Rhode Island,22/ and perhaps 

aS 

é : 

&  ->_ Cohen, S., M.D., The Chemistry of Addiction 59 (care 
ean Institute 1986). Drug dependency and alcoholism include 

BS tolerance development and are influenced by genetic 


predispositions and environmental factors outside the addicts! 
control. Iq. 


Cores 


FefAt 


22/ sp 324, 118th General Assembly, Regular Session 1989-90 
(Ohio), introduced by Senator cooper Snyder. 


af/ tn Georgia, a bill was recently defeated that would 
have provided that any woman who uses a controlled substance or 
dangerous drug while pr it, and who as a result gives birth to 
@ child who "tests positive for addiction," is guiity of the 
criminal offerse of distributing a controlled substance to an 
unborn child -- a crime subject to imprisonment of not lass than 
ene nor mora than ten years. HB 1146. 
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22/  H.B. 603. 
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other states as well. The bil) pending in Ohio, for exaxple, 
would actually mandate forced sterilization of women who are not 


able to overcome their dependency on drugs. Any woman who uses 


drugs while pregnant, causing a child to be addicted at birth 
would be progécuted as a felon. In addition to the prison term 


ee ortinarily authorized as punishment for felony offenses, the 
ie . # 
Rey Ret 


legislation authorizes sweral alternative sentences: a ccurt 
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could eentence any womasn who pleads guilty to or was convicted of 


Rit 
coied 
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the offense to “elect" to “successfully complete a drug addiction 


eae 


¥ 


shvtetin 


program," to “undergo a tubal ligation," or to “participate in a 


aS 


a five year prograr of monitored contraceptive use spproved by the 
court... and during the five year. period abstain from the 
addictive use of drugs of abuse.“ The proposed legislation gives 


se Decline dle oe 


tee 


ot & repeat offender only tvo “choices:" she may “underge a tubal 


¥ 


ligation" or participate in the monitored contraceptive program 
described above. 
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The federal government should discourage states from 


Ree 


ae 


enacting laws that would punish alcohol or drug dependent women 


* ae a 


who continue their pregnancies. 
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The federal government should discourage state prosecutions i 
hy_nrciibiting hospit 2. from releasing of confidential ; 
mediogl information to social yorkers and state prosecutors, 


THREE 


The federal government can algo discourage criminal F 


prosecutions by prohibiting the release of confidential medical ‘ 


ae/  (...continued) 

39/ H.B. 9320 would have expanded the definition of 
manslaughter to include death of a child resulting fors 
ingestion of drugs by a pregnant woman. 
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information by hospital to social workers and state prosecutors, 
Currently, hospitals in many states are mandated to report 
positive toxicologies of newborns to social service agenoies; the 
report ‘and subsequent investigation can trigger child neglect 
proceedings or even criminal action. 

Recently, Oklahoma enacted a law that requires mandatory 
reporting to social services; if they find evidence of alcohol or 
drug uge, it is authorized to provide that information to 
diatrict attorneys.22/ Minnesota has amended its criminal code 
to mandate reporting of pregnant women who use drugs, the testing 
of some pregnant women for the Presence of drugs, and the testing 
of newborns for drugs with results reported to Department of 
Health.2#/ Yailure to report may be a misdensanor. Utah now 
raquiren medical parsonnel to report women whose child is born 
with fatal alcohol syndrome or drug dependency.22/ 

‘hese reporting Laws harm poor women and women of color the 
most. In one recent study of Pinnellas County, Florida, for 
example, conducted by the National Asgzociation for Perinatal 
Addiction Research and Education, found that African-American 
women were ten tines more likely to be reported te child ebuse 
authorities than were white women even though white women were 


wore likely to have used drugs prior to their first visit to the 


aJ/ okla. stat. ann. Tit. 21, 5846 (West 1989). 
32/ 1989 Miss. Sess. Law Serv. Ch. 290, Art. 5 (West). 
33/utah Code Ann. § 62A-4~504 (1989). 
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doctor.34/ Researchers surveyed five public health clinics fron 
January 1 through June 20, 1989, testing a total of 715 women, 


335 who were in private care. They found that 14.3 percent of 
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all the women tested positive for alcohol, marijuana, cocaine 


a tyro 
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and/or opiates, with white women 1.09 times more likely to hx e 
used alcohol or drugs prior to their first visit to the doctor. 
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Yet, of the 133 pregnant women reported to county health 
authorities as substance abusers, 85 were African~American and 


only 48 were white. While we need to urd«-take similiar studics 


in other geographic areas, there is no reason to believe that 


Coed nater seis le cw eh tL Rd rade 


~ Pinnellas County, Florida is not representative of reporting : 


practices throughout the country. 
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Morover, it appears from anecdotal evidence that women in 
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government~subsidized facilities are routinely tested for drug 
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use while women who can afford private health care are not 
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tested. Women who cannot afford prenatal care may be labelled 
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“high risk" and tested without their consent, even if their 
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failure to obtain care is the result of poverty. Similarly, 
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hcepital practices may vary from area to area. without 
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standards, hospitals deciding who to report to social services or 


4 


‘z coupty attorneys may be improperly influenced by race and 
class.23/ 


34/ See National Association for Perinatal Addiction 
Research and Education (NAPARE) press release, 9/18/89, 


33/ In In re Noah D., Super. Ct. No. 150835 (Sup. ct. 1989), 
for example, one woman was subjected to drug testing only because 
she had not secured prenatal care in the immediate area. 
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Constitutional literty and privacy guarantees, as well as 
privacy statutes in some states, however, should prohibit 
hospitals from revealing patients’ medical histories to county 
prosecutors or social service agencies.20/ the patients' privrcy 
right, defined hy the Supreme Court in Whalen v. Roe as "their 
interest in the nondisclosure of private information and also 
their interest in making important decisions indspendently, "22/ 
enconpasses a patient's right to non-disclosure of his or her 
medical history. 28/ Medical records are ordinarily entitled to a 
higb degree of protection, and courts have upheld the sanctity of 
the doctor-patient relationship in the face of threats posed by 
reporting requirements .22/ 

No compelling state interest can reasonably support 
disclosura of drug tests to the police under any circumstances, 
or to welfare agencies absent a more searching review of parental 


fitness. The state's interest in protecting potential life is 


26/ unfortunately, courts are not following the law. In In 
ke_Troy D., 263 Cal. Rptr. 869, 872 (Cal. App. 4th Dist. 1989), 
for example, the court rejected plaintiff's argument that the 
_., hospitg? had violated the California Confidentiality of Medical 
nformation Act by releasing her medical records. The court did 
not, seg. any important public policy served by preventing 
disclosure of the newborn's rev:ords. 


-22/  whalen vy, Roe, 429 U.S. 589, 600 (1977). 


- 38/ gee also united states v. Westinghouse Electric Corp., 
638 F.2@ S70 (3rd Cir. 1980} (medical files); niat; 
SOciety vy. Ariyoshi, 481 F. Supp. 1028, 1039 (D. Haw. 1979). 

32/ see Thornburgh v. American College of obstetrics and 

476 U.S. 747 (1986), later proceeding, Anerican 

+ 656 F. Spup. 879 (B.D. Pa. 1987) (striking down 

statutory provisions requiring reporting of information about 
‘women obtaining abortions); Jones v. Superior Court, 119 Cal. 
App.3d 534, 174 Cal. Rptr. 148 (1981). 
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linited ani not served hy mandatory reporting Fequirenents. joe 
Na Wade, 439-055. 113, (1973), Moreover, the state cannot have 
“e leghtiaate interest. in obtaining the information for the 


ssparpeas, of ‘punishing pagent womer for their status as 
4 ~-adaicts, 40/ |. 


aa sue federal government ‘ should ie prevent families fron 

“ nedateasly ‘being broken up. The Amexican civil Liberties Union 

_ purvey “founa’ chat nany states ‘are podifying civil child abuse 
statutes te provide tor ‘automatic removal of a child from its 
parailts upon the Showiag of a positive toxicology of the newborn 
or any eVidenca of drug use during pregnancy. For example, 
Tiiinois,42/ Indiana, 42/ Mirnesota,43/ Nevada, 44/ Floriaa,45/ and 
Oklahoma4§/ have already amended their definition of “neglect” to 


include infants born with controlled substances in their system. 


40/ Robingos_v. California, 370 U.s. 660 (1962). 
Al/ yp. 2202) 1989 T11. Legis. sarv. P.A. 86-275 (West) . 


42/ Ind. code. Ann. § 31-6-4-3.1 (Burns 3987). 


43/ 1999 Minn. Sass. Law Serv. Ch. 290, Art. 5 (West). 

44/ wav. Rev. Stat. Ann § 4328.330 (Mitchie 1989) (expanding 
_definition of child in need of protection if suffering from FAS. 
District Attorney represents any child in need of protection in 
family court proceedings.) 

$8/ Pla. stat. Ann. §415.503(7). 


48/ okla. stat. ann. Tit.10, § 1101 (West 1989). 
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. Simtiior bills are pending in Arizona,42/ Deleware, 48/ and 
5 Hissouri.42/ : 
- _ This trend raises serious civil libertias and health 
problexs. A positive toxicology indicates only that _a drug was 
ingested vithin the last twenty-four -to seventy-two hours. It 
oor does not aistinguish between the one time user and an addict. 
“one can only speculate as to how many "good" parents occassional 
used marijuana or drank a beer prior to the birth of their child. 
Moreover, false pcsitives in drug tests are quite common and the 
prevalence is magnified by human error. Even a positive test 
result does not predict future harm to the child and therefore, 
cannot alone be evidence that a child is in "iominent danger," 
the condition necessary in most states to justify removal of the 
child fron the parent.22/ Moreover, use of a positive toxicclogy 
to trigger removal is contrary to laws that mandate that 
preventive services be provided prior to removul in order to keep 
the family together. 
: Positive toxicologies resulting from samples taken of 


newborns at birth should be used for medical intervention only. 


4l/ y.B. 2690. 
48/ yp. 4i6. 
42/ s.B. 756. 


5o/ Seo ".Y. Fam. Ct. Act §1012 et seq, (New York). The 
“jouinent danger® standard evolved in the early 19708 as a 
response to imprecise language that focused primarily on r.rental 
conduct, thus permitting intervention based upon community values 
without consideration uf the harm to the child. As a result, 
children were often taken away from adequate homes because they 
were reared in ways that conflicted with majoritarian notions of 
child-rearing. 
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The positive toxicology should not be a basis for removal without , 
additional information or proof of parental unfitness. prior to : 
declaring a parent unfit, social service agencies should consider A 
a broad range of environmental factors relating to a parent's 


ability to care for a child and they should assess the entire 


igs 


hone environment. Anything less than a thorough evaluation ‘of 
the family may cause its unnecessary dissolution. 
When a positive toxicology is sufficient. to prove neglect, 


child welfare officials may not even visit a home to asegess its 
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suitability for an infant. In one ACLU case in Nevada, for 


als 
2 say 


example, socia® workers removed a newhorn from her mother's care 


“4 


solely based on their belief that the tect rasults were a 
sufficient indication of fetal aicohol syndromt. Social workers 
never visited the hone or attempted to obtain an opinion from 


someone trained in diagnosing fetal alcohol syndrome. Three 


erwhe <a ees a’ 


months later, and after considarable trauma for the mother, the 
court ordered the baby's return when the social workers failed to 
prove that the child suffered from fetal alcoho) syndrone. 
The acute shortage of foster care, particrlarly in major ° 
urban areas, must also be considered when aeciding whether to 
separate children from parents. one survey of eighteen public 
and private hospitals in fifteen cities, conducted by the staff 
of this Committee, found that eight of the eightean hospitals 
reported that drug exposed newborns, 2dically cleared for 


@ischarge, had to remain in the hospital for various non-medical 


reasons, including lack of available and appropriate foster care 
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or delayed protective service evaluation.21/ one hospital in 


Miami specifically attributed the high number of babies forced to 
reaain in the hospital for up to a month to a new state law that 
placed all drug-exposed newborns under state custody.22/ In 
another study, a pilot program in Los Angeles reported that the 
thirteen children ‘n its program who had been exposed to drugs in 
utero were placed in a total of 35 foster homes before reaching 
the age of three.22/ ‘These studies suggest that, in the best 
interests of the children, positive test results should not 
trigger presumptions of neglect invoking state child protective 


services without a more probing review of parental fitness. 


The federal government should increase appropriations to the 
states to assist in the establishment of new programs and to 
support existing programs that provide the range of treatment 
services, such as residential facilities and child care, 
necessary to help pregnant alcoholic and drug dapendent women and 
their children recover. 

One program located in Chicago, Illinois estimated that in 
order to treat, annually, 150 pregnant or post partum women in 
their residential facilities, 200 women in their detoxification 

B1/ Milller, G., "Addicted Infants and their Mothers,” Zero 
to Three (National canter for Clinical Infant Programs, Vol. IX, 
No. 5, June 1989 at 21. 

B2/ Ja. 

a2/ cite 
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program, and another 250 in their halfway house, intensive 
outpatient and continuing care program would cost, in its first 
year, $670,000 - 700,000.24/ The second year budget is estimated 
at $2.8 -3.0 willion.28/ ‘The program would include twelve beds 
for the children of clients, eight beds for persons infected with 
AIDS, and other services including job training, transportation, 
and comprehensive family planning. 26/ 

If this program is any indication of the costs entailed in 
providing this range of services, all of which are integral to 
successful treatment, current state allocations are far from 
adequate. For example, a bill pending in Connecticut would 
require the state alcohol and drug abuse commission to implement 
treatment programs for drug dependent women that would offer a 
comprehensive range of services but the bill allocates only 
$375,000 in funding for the program.22/ another bill pending in 
New York would allocate $200,000 for a demonstration project for 


drug dependent pregnant women.28/ while demonstration projects 


. 34/ ‘The ABA Center on children and the Law: Drug Exposed 
Infants and their Families: Coordinating Responses of the Lega, 
Medical and Child Protection System (1990) at 140-141. 


S3/ yd, 

25/ ra. 

27/ §.B. 197. Legislators in Maine attempted to 
appropriate $175,000 for the first year of a three year pilot 


substance abuse halfway house for pregnant women and xothers with 
young children but even that attenpt was unsuccessful. H.B. 1647. 


38/ y.B. 9602. 
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are necassary and laudable, they are not enough. Ya need 


adequate and comprehensive treatment to all those in need.52/ 


fonglusion 

Addicts require habilitation, not punishment. The federal 
government should take the initiative on this issue and prohibit 
the discrimination against alcohol and drug dependent pregnant 
women in treatment programs and the punishment of wonen by 
punitive state laws. In addition, the government should increase 
the appropriations to local treatment programs to ensure that 
alcohol and drug dependent pregnant women can obtain 


comprehensive care during thair pregnancy. 


52/ A recent survey by the National Association of state 
Alcohol and Drug Abuse Directors found that in 41 states and tho 
District of Columbia a total of 1,400,000 persons per year are 
raceiving alcohol and drug treatment. National Association of 
State Alcohol and Drug Abuse Directors. T iH 

@ War (March 
1990) at 32. There is sti?l an unmet need for an additional 
10,600,000 slots. Id, In 44 states and the District of Columbia, 
an estimated 67,000 persons are on treatment waiting lists. Ids 
Approximately one-half of those have been waiting for at least 
thirty days. Id. For those who seek residential care, the 
nationwide estimate of average number of days between request and 
admission is 45 days. Id, 
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APPENDIX A 


STATE BY STATE CASE SUMMARY OF CRIMINAL 
PROSECUTIONS AGAINST PREGNANT WOMEN 


State of Alaska v. Grubbs, No. 4PA $89 415 Criminal (Sup. ct. Aug 
25,°1989). In Fairbanks, Alaska, a woman who allegedly used 
cocaine during her pregnancy was sentenced in August, 1989, to 
six-wonths in jail and five years probation for criminally 
negligent homicide in the death of her two week-old gon. An 
autopsy ‘performed on the baby found that the infant died from a 
heart attack caused by maternal cocaine use before his birth. 
Geralyne Grubbs, a 23 year-old white woman, was originally 
charged with manslaughter but Pled no cortest to the lesser 
charge. Grubbs‘ attorney described Grubbs herself as the victin, 
whose boyfriend best her, forced her to work as an exotic dancer, 
and supplied her with drugs. 


CALIFORNIA 


Reyes y. Superior Court, 75 Cal.App.3d 214 (Ct. App. 1977). 

In San Bernardino, California, a Latina woman alleged to have 
used heroin gave birth to twin boys wno were both allegedly 
addicted. She was subsequently prosecuted under the criminal 
child endangerment statute, which carries a maxinun sentence of 
ten years in prison. The action was dismissed by the appeals 
court which held that the statute was not intended to apply to 
prenatal conduct. . 


State of California v. stewart, No. M508197 (Municipal court, 
County of San Diego, Feb. 26, 1987). In 1986, Pamela Rae Stewart 
was arrested under a criminal child support statute and charged 
with “failing to follow her doctor's advice to stay off her feet, 
to refrain from sexual intercourse, rafrain fron taking street 
drugs, and seek immediate medical attention, if she experienced 
difficulties with the pregnancy." stewart is poor, white, and a 
victim of battering. Among the charges levelled against her, the 
only illegal act alleged was the use of "street drugs," based on 
findings of a substance in stewart's blood that coulda have been 
caused by an over-the-counter antihistamine. The prosecutors 


later admitted that illegal drug use was not a significant issue 
in the case. 


The San Diego Municipal Court dismissed the charges after 
defendant's counsel ars a@ desurrer and motion to dismiss. 
The court found that California's criminal chil. ~port statute 
was not intended to apply to the actions of a pregnant woman and 


does not create a legal duty of care owed by a pregnant woman to 
her fetus. 
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wdeut v. Baez, No. CRO89-010-4416 (Sup. Ct. of 
Middletown ‘file’ July 31, 1989). Nellie Baez, a 20 year-old 
Latina woman, aliegedly swallowed a quarter ounce of cocaine as 
police mivéd ‘in to arrest her last July. Baer was subsequently 
charged with. drug possessicn, tampering with evidence, and risk 
of ‘injury to a-child; police indicated that the charges would be 
elevated ‘to manslaughter if the fetus died. The possession_and 
child endangerment charges were later dropped and Baez was 
sentenced.to one year in prison for tampering with evidence. 


DISTRICT. Of COLUMBIA 

In United States v, Vaughn, No. F-2172-88B (Super. Ct. of D.C., 
August 23, 1988), an African-American woman who pled guilty to a 
charge-6f sacond degree theft was given a prison terz, rather 
than the usual sentence of probation, when the judge learned she 
waa seven months pregnant. Suspecting that Brenda Vaughn used 
cocaine, Judye Peter Wolf ordered a drug test in connection with 
the sentencing proceeding. The judge was “horrified” to learn 
that she tested positive for cocaine, and explicitly said that he 
was sentancing Vaughn to “a long enough term in jail to be sure 
she Woula not be released until her pregnancy was cencluded." 
There was no trial or conviction on the allegations of illegal 
drug use. 


In an opinion explaining his decision to impose a prison 
term, Judge Wol! commented that, after the sentence was initially 
handed down, “many of [his] colleagues reported .. . having 
similarly sentenced or otherwise incarcerated pregnant drug 
abusers . .. . [While Ms. Vaughn's case may be the first to 
have achieved publicity, she is not the first to have been given 
similar treatment." 


FLORIDA 


Jerez, No. K89-16257 (Cir./County Ct. of 
Monroe County, Fla., warrant issued Jan. 11, 1990). Prosecutors 
in Monroe County have issued an arrest warrant for a 24 year-old 
African-American wosan charged with child abuse for allegedly 
using cocaine during her pregnancy. The child abuse charge 
carries @ maximus penalty of five years in prison. Similar 
charges brought elsewhere in the state have been dismissed 
because of the 1984 appeals court ruling that a fetus is not a 
person under Florida law. The prosecutor believes this case is 
distinguishable because the baby tested positive for cocaine. 


v i, No. 89-5325 (Cir. Ct. for Escambia 
County Jan. 3, 1990). A Pensacola, Florida, woman has been 
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sentenced to 18 months in prigon and 3 years probation for 
allegadiy passing cocaine to her baby through the umbilical cord. 
Police claim that:Baverly Black, a 32 year-cid African-American 
woman, adattted.to having snorted cacaine twise during her 

ancy invefforts to induce labor. Black, who pled no” 
contest, “ig-the’ first*woman to have been imp*‘---ed in Plorida 
under these:charges, - 


Since “Black's arrest five xore women in Escambia County have 
been axrestedon similar charges. All are African-American women 
with low~incomes. “Prances Arlene Nolson, 28, was initially 
cha 4 


rgad. ven she gave birth to a cocaine-exposed baby “in 
‘Noveabeér;“2989,- Charges against Nelson have since baen dropped. 
The attorney”’for. Ethel Carter, 29, has moved to dismiss the 
charges. "State of Florida v. Carter, No. 89-6274-D (Cir. ct. for 
Eecambia’ County filed Nov. 20, 1989). Prosecutions are panding 
against Sheil: Dawson, 25, and Rhonda Maxwell, 24. Denise Lea, 
25, ls’¢irrently in jail awaiting trial. 


State of Florida v. Gethers, No. 89-4454 CF10A (Cir. Ct. for 
Broward County, Fla., Nov. 6, 1989). Judge Robert B. Carney 
Gisniseed crininal charges brought against a woman who allegedly 
used drugs during her pregriancy. Cassandra Cethers, a 23 year- 
old- African-American woman, was arrested last February after she 
and her daughter tested positive for cocaine. In Novembsr, 1989, 
the court ruled that the fetus was not a legal person for 
purposes of the child abuse statute. 


State of Florida v. Hudson, No. K88-3435-CFA (Fla. Cir. Ct. July 
26, 1989). Toni Hudson, a 30 year-old African-American woman, 
was charged with possession, distribution to a minor, and child 
endangerment when she gave birt to a baby with cocaine in its 
blood stream. Hudson pled guilty to the possession charge and 
the distribution and endangereent charges were dropped. She was 
sencences to 150 days in jail, five years probation, and a $225 
fine. 


1 No. E89~-890-CFA (Fla. Cir. ct. July 
13, 1989}, sppeg) docketed, No. 89-176 (Fla. Dist. ct. App. Aug. 
31, 1989). In Florida, Jennifer Johnsoz a 23 year-old African- 
American woman, was found guilty on two cv-nts of delivery of a 
controlled substance to a minor and sentencad to 15 years 
probation. Johnson is the first woman to be convicted under a 
drug trafficking statute for delivering drugs co her infant 
through the umbilical cord. Both of the children, who tested 
positive for cocaine at birth, are healthy. Under the teras of 
her probation, Johnson is required to spend at least one year in 
a residential drug treatment program, during which time she is 
subject to random drug testing. she must perform 200 hours of 
community service, must enter an intense prenatal program if she 
becomes pregnant again, and is forbidden to use drugs or alcohol, 
go to bars, or associate with people who use drugs or alcohol - 
for 15 years. The court found Johnson not guilty of child abuse 
due to lack of evidence. 
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“Gintarat tacrata vs conay, No. 14/403-404 (Super. Ct. of friep 
ity,” ffled Nov. 6, 1989). Doris Coney, a 21 year-old African- 


‘Branie of the state of Tilinois v. Green, No. 88-Cu~8256 (Cir. 
Ct.: Sil Nay: 8). 2989). In Rockford, Illinois, the mother of a 
baby ‘whose jteath was linked to her alleged cocaine use while 
Breqnant “was. arrested: on charges of involuntary manslaughter and 
delivery of-a-controlled substance to « minor. Melanie Green, a 
#4 year-old. African~American woman, was the first woman in the 
countzy to be. charged with manslaughter for the death of a child 
allegedly: res0lting. from drug use during pregnancy. If 
convicted, Green could have faced a five year prison term for the 
aanslatghtec cHarge and 14 years for delivery. The charges were 
later. dropped, However, aftér a grand jury refused to indict her. 
TXDIANA ~- 
State.of Indiana vy, Yurchak, No. 64D01-8901-CF~181B (Porter 
County“Super. Court filed Oct. 2, 1989). Brenda Yurchak, a 28 
year-old Portage, Indiana woman, was charged with possession of 
2. cocaine based on findings that her baby was born addicted to 

& _ cocaine. Yurchak was arrested and released on a $2500 bond. 
Hogpital officials said they followed procedures of the new state 
oa ibeepa requires notification if a newborn shows drug or alcohol 
addiction, 


MASSACKUSETTS: 

Conmonvealth of Musa, vy, Levey, No. 89-2725-2729 (Super. Ct. of 
Mass. Dec. 4, 1985). In Waltham, Massachusetts, a prosecutor 
charged Elizabeth Levey with motor vehicle homicide when she 
miscarried at sight months and two weeks of pregnancy as a result 
of her alleged drunk driving. Levey is poor, white, and 27 years 
old. She ultimately pled guilty to reduced charges of driving 


while intoxicated. The court ordered her to attend a 14 day 
treataent program and suspended her license for five years. 


Sonmonvealth of Mass. v. Pellegrini, No. 87970 (Super. ct. of 
Mass. filed Aug. 21, 1989). Josephine Pellegrini, a 23 year-old, 
poor, white woman from Brockton, is the first woman in 
Massachusetts to be charged under the state's drug trafficking 
utatute for "distributing" cocaine to her fetus after her infant 
tested positive for cocains. The charge carries a minimum three- 
year state prison sentence. Her family and friends describe 
Pellegrini as "a battered woman who was terrified of her live-in 
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boyfriend, the father of her three children." .The Massachusetts 
“ACE and the ACLU are filing an amicus brief in the case, which 
should-go to trial in April. 


No. 89-2931-FY (60th 


_cbiwe. “Ct. for Muskegon County filed Deo. 5, 1989). In Michigan, 


ce-22"year-old African-American woman on welfare was charged with 


‘Galivery of a controlled substance and child abuse after her 
mewborn child teated positive for cocaine. ‘the mother, Kimberly 
Hardy; is currcntly avaiting trial; since the arrest, all three 

";Ok her children have been placed‘in foster care. The Michigan 


" ~\acio de representing Kimberly Hardy and has sought to hago gen 


‘charges disnissed. 


nee an me. 6558 


, No. 9053545FH (Cir. ct. 


2°26 ‘year-old African-American woman. The prosecutor is arguing 


Chat the.fatus was a "person" under the statute and that the 


alleged delivery was ongoing. A preliminary examination was held 


in the district court on January 12, 1990. The charges of child 
abuse and delivery of drugs during pregnancy were dropped, but 


the prosecutor held over the charge that delivery occurred during 


the seconds after birth before the umbilica’ cord was severed. 
Pretrial in the circuit court is currently set for April 24, 
1990. 


NEVADA 


State-of Nevada v. Bloxham, No. RJC-36887 (Reno Justice Court 
filed Feb. 2, 1990); State of Nevada vy. Peters, No. 90-241 
(Sparks Justice Court filed Feb. 2, 1990). In Washoe County, 


three women have been charged with child abuse after giving birth 


to jnfants who tested positive for drugs. Arrest warrants have 
heen issued for the first two women arrested, Regina Mae Bloxhan, 
who ‘gs white, and Sharon L. Peters? Bloxham has agreed to 


cooperate with the police and plans to turn herself in, according 


to officials. Tho third woman was charged {n February, 1990, 
with use of a controlled substance and child abuse. 


NORTH CAROLINA 


State of North Carolina v. Inzar, No. 90 CRS 6960 6961 (Sup. ct. 
of Robeson County, filed April 16, 1990). In Lumberton, a 2 
year-old woman who allegedly snoked crack cocuine the day be ‘re 
she gave birth to a brain~damaged child \as recently indicte. on 
eerie of assault with a deadly weapon ari Qastributing cocaine 
to a minor. 


for Jackson County filed Jan. 30, 1990). In Michigan, Cheryl cox 
" is being’prosecuted for delivery of cocaine to her fetus. Cox is 
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Sox vi-Court of Common Pleas, No. 88AP 856 (Ct. App. for Franklin a 

~ County’ Dec. 13, 1988). In Ohio, Franklin county Peosacntors a 

=e persuaded a juvenile court to issue an order placing Janet Cox, a x 
: white’ woman: in. her seventh month of pregnancy, in “a secure drug 2 
treatment facility" to protect the fetus from Cox's alleged drug 3 

use: “The Court of Appeals cverturned the order, holding that the 8 
trial court had no jurisdiction over an adult woman for the 3 

, puspose of controlling her conduct during her pregnancy. oh 


4 
~ Skate of Ohic 1. andrava, No. JU 68459 (Ct. C.P. of Stark County, % 
- Ohio; June 19, 1989). Tina Andrews, an African-American woman é 
- ° from Stark County, Ohio, was charged with child endangerment for A 

% her alleged cocaine usa during her pregnancy. The trial court * 
s held that Ohio's child endangerment statute apres only to 

. children born at the time the endangering activity occurs and 
disnissed the charges. 


State of Ohio v. Gray, No. CR88-7406 (Ct. C.P. of Lucas County, 

Ohio, July 13, 1989). In Ohio, Tammy Gray was charged with child ; 
palais banded be for her alleged cocaine use during her pregnancy. a 
Gray 18 A 27 year-old African-American woman. Relying on Reyes, ; 
the trial court refused to extend the Ohio child endangerment ; 
statute to include a fetus and dismissed the charges against 3 
Gray. The state is appealing the trial court decision. 


SOUTH CAROLINA 


Since August, 1989, eighteen women in South carolina who 
allegedly took drugs during their pregnancy have been charged 
with either criminal neglect of a child or distribution of drugs : 
to a minor. Seventeen or the eighteen women are African- 
American? one is white. Three other Charleston women, while not 
facing criminal charges, have had their children taken away from 
them through neglect proceedings in Family court. Many of the 
infants did not test positive for drugs. Sources report that the 
hospital's new policy of reporting positive drug screens to the 
police has deterred some area women fron seeking hospital care 
for their pregnancy. 


In Charleston, ten women have been charged with criminal 
neglect or distribution. one charleston case involves an 18 
year-old African-American woman who was arrestec in the seventh 
month of her pregnancy. On the basis of a positive drug test she 
was charged vith possession and distribution and placed under 
house arrest for the duration of her pregnancy. The baby was 
born healthy and tested negative for cocaine. The magistrate who 
first heard the case dismissed the charges hut the state has 
indicated that it will continue to seek an indictment. 


In Greenvills, eight women have been arrested and charged 
with criminal neglect of a child. Judge Hubert Long sentenced 
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one 20 year-old woman to three-and-a-half years in prison, 
euspendec to five years probation, on child néglect charges 
vecause.of her. alleged cocaine'use during pregnancy. Ina . 
sinilar Case, .a:15 year-old mother and her parents have all been 
‘charged with crininal neglect based on the positive drug. test of 
the woman's. five-day-old-baby. Tha grandparents in that case are 
charged: with failing to provide proper care for thair daughter 
and’ the daughter's child. 

SOU DANOT, 4 


+ 


State of: South Dakota v. Christenson, No. CRI. 90- (S.D. Cir. ct. 
Mar.-12j+1990). “A Native American woman in South Dakota was 


recently..sentenced to six months in jeil for giving birth to a 
baby ‘with cocaine in-its' bloodstream. Roberta Christeneen, 28, 
gave-birth prematurely last A t after being severely beaten by 
her boyfriend and allegedly rt fond cocaine. When hospital tests 
indicated that Christensen's infant had traces of cocaine in its 
eysten, the baby was taken from her and ehe voluntarily entered a 
treatsent program. Christensen wee extremely succeseful and had 
been drug_and alcohol free for seven months when she was arrested 
in March, "1990, and charged with contributing to the dependancy 
of a minor and ingestion of a toxic substance. on the advice of 
her attorney Christensen pled guilty to the ingestion charge. 


Magistrate Judge Joseph Neiles, indicating thet he wanted to 
“send a strong message" to other pregnant addicte, sentenced 
Christensen to the maximum possible sentenca despite evidance of 
her rehabilitation. The judge emphasized that Christensen had 
made one unsucceseful attempt to complete a treatment progran 
before satiefectorily completing a second program, and also noted 
that the defendant had "from time to time been uncooperative" 
with eocial service workers. Judge Neilee hae aleo denied 
Christensen vieitation with her children, saying that he didn’t 
“really intend to get in the way of getting you back together 
with your child if that ie appropriate; but... I am not 
convinced that that ie appropriate." cChristensen's child is 
still in foster care. Her attorneys plan to appeal the 
visitation ruling. . 


State of Tewag v, Roddan, No. 0373625R (Dist. Ct. for Tarrant 
County filed June 1, 1989). Radeana Love Rodden, a 26 year-old 
white woman in Tarrant County, Texas, wae indicted on a felony 
charge for injury to a child when her baby was born allegedly 
addicted to cocaine. The charges were dismissed when officials 
learned that, since Rodden wae taking medically prescribed 
methadone, it wae unclear whether the infant's withdrawal was 
caused by legal or ilegal drugs. 
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- alcohol;. arrest afled; and-charged with criminal child abuse 
for. ager dng. Dianne Pfannenstiel; 29 years old, 
_ waite, “ar ‘the other of two ‘children, had been married three 


January; “When she left, Pfannenatiel had bruises on her neck, 
ares, and back from her husband's beatings and she was concerned 
‘thatcher fetus might have been injured. “v’fannenstiel was 
arrested vhileshe waited in ‘the:.hospital emergency room. On 
. February -1,,1990, the court found no probable cause to continue 


& pregnant-wo! Who entéreg a hdspital for treatment 
for injuries: erat her.abusive Husband was tested for 
fetus. 


‘of her tetus under the state ohiid abuse statute. The Wyoming 
Supreme Court found that the statute was not intended to apply to 
an unborn child, and dismissed the charges. 
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State gurvey 
LEGISLATION PERCAIMING TO DRUG USE DURING PREGNANCY © 


{* legislative session is closed for tne year) 


ALABAMA®* Realth department has policy regarding 
ae random urine tests of pregnant women, for 
~ ‘ purposes of compiling statistics for 
a 8 6 department, 


legislative session 1/9-4/23. 


ALASKA* 8.B. 414.proposes that pregnant 
_ alcoholics vs subject to involuntary 
coumittuent. Status: pending 


legislative seasrion 1/8-5;7. 


ARIZONA H.P. 2690 Omnibus Child Protecti: _Act 
deYined abuse as including “expes=re to a 
controlled substance used by a mother for 
nonmedical purposes, as medically indicated 
by withdrawal symptome in the child at birth 
er resusts of a toxicology test performed on 
the mother or child at delivery...." 

Status: this provision was removed in the 
Human Resources Conaittee. 


New Law H.B. 2249 expands coverage for pregnant women 
and infants to 133% of the federal poverty 
level. anended to set up substance abuse 
demonstration program for TXIX eligible 
pregnant women, before or after delivery, who 
are diagnosed as having drug dependency 
problens, but does not allocate any new funds 
for the progran. 


legislative session 1/8-lute April. 


ARKANSAS 
New Law FAS signs -iegislation passed. 


no regular session. 
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CALIFORWL. $.B. 2669 provides for prenatal and poatnatal - 
services; requires follow-up home visits i 
where there is a positive toxicology within ge 
72 houra; no reporting to child welfare “¢ 
services of a positive toxicology required Ps 
> leas there is subsequent evidence of abuse; ~ 
- ifpits use of information for health care us 
{ ifrposes only: county agency plan shall 4 
include: development of a treatuent system x 
‘\, available: upon’ demand to the extent feasible; ac 
int Women shall receive priority for ce 
atone recognizes that urine testing does me 
not provide information that is adequate *o s 
determine level of risk to newborn or ablity = 
of mother to provide care for the child or i 
data that would’ be helpful for early * 
intervention; requires county agency to = 
develop a plan which includes development of 7 
a continuum of health car- services 34 
(introduced March 1, 1990). Status: Placed rd 
on don Calendar and will be 2 
reconsidered in June. 24 
legislative session 1/2-8/31. Y 
COLORADO* H.B. 1170 provides that a physician must 3 
report a women suspected of drug use to ‘R 
social rervices who aust then charge her with a 
child s.use upon the birth of the child. 3 
Statug: Pending in Senate Appropriations z 
Committee, passed in House. q 
legislative session 1/10-5/9. “¢ 
CONNECTICUT® S.B. 197 provides that the state alcohol and 4 
arug abuse commission is required to develop ts 
and implement treatment programs for drug e 
dependent womsn; each program shall offer 3 
comprehensive services including education, a 
casa managenant, hospital care in 
coorfiination with obstetrical services, 
pediatric care, chiid care for other 
siblings, parenting Claases, access to wiIc P 
and other services; establishss a task force “a 
to review current state policies; provides ' 
for $376,000 for services; hospitals shall . 
provide pregnant patients or women who gave a 
birth and show symptons of substance use with ! 
referrals to eatitlenent prograus, treatment, ‘ 
and appropriate community based support : 
services; departr=nt of income maintenance 5 
shall ~~ ‘ect 6 on drug dependent women : 
y 
189 
*) 3 
Ss ad I ce eLetow yO ke joes on . gore eeattsh 


Ey 


ABE, 
a 


ata 


ee 


FEE BE aso 


wep 


AE NS 
ie | 


OE er enn <a 


Sims eats Meats 
ae ‘ 


DIST. 


DELAWARE 


OF COIL@RIA 


eee 


bis se 


176 


and their children receiving medical 
assistance and report to joint standing 
committees; statistical information sha}*> be 
maintained on a confidential vasis 

Status: Pending in Hovee. 


1989 Conn. Acts, P.A. 390 appropriater .inds 
to establish and maintain treatment p  jrans 
for low-income pregnant women and not .rs. 


legislative session 2/7-5/9. 


H.B. 426 amends the definition of child abuse 
to include children born with controlled 
substance in their system; Provides child 
protection services with authority to 
investigate parents and child for. purposes of 
treatment. Status: Not likely to be voted on 
before end of session. 


H.B. 571 requires any person required to 
report under Subchapter 1 to report any woman 
suspected of using a controlled substance 
during pragnancy to the Bureau of Personal 
and@ Family Health; the Bureau “*shull" offer 
services (which are not clearly specified) 
where appropriate; persons reporting are 
granted immunity; doctors are required to 
administer toxicology tests to any woman 
suspected of drug use during pregnancy and to 
the newborn and report the results; positive 
tests must be confirmed by a Licensed 
laboratory in accordance with state and 
federal standards. Status: Not likely to be 
voted on before end of session. 


legislative session 1/9~6/30. 


Nothing passed or pending. 


legislative session all year. 
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H.B. 2921 provides for the texmination of 
perental rights in the everit 1) mother tests 
positive for controlled substance; 2) is 
observed using a controlled substance; 3) 
newborn tests positive: requires doctors to 
administer toxicology tests to al) newborns 
(3#3.141(1)) if there is "reasonable ground" 
to believe the mother used a controlled 
substance during pregnancy. Dector is 
required to report positive tests; doctors 
are immune from“civil liability: Department 
of Health and Rehabilitative Services is 
required to adopt rules establishing criteria 
for testing, and to conduct an inmediate 
investigation of the needs of the child's 
parent(s) and offer services (which are 
specified by not mandated) to address those 
needs if the department determines that the 
child or parent may benefit from such 
services or when the child is born dependent 
on a@ Controlled substance or the roport 
alleges prenatal exposure to a controlled 
substance based on a toxicclogy test ox where 
there are reasonable grounds to believe that 
the child is exposed to drugs and as a result 
ths child exhibits certain developmental 
Problems. If a parent refuses services the 
department may file a dependency petition. 

The department shall notivy the state 
attorney or a law enforcexcnt agency of any 
drug use of a parent if a child dies of abuse 
or negiect or is a victim of aggravated child 
abuse. Statug: Pending in Appropriations 
Committee. 


H.B. 2297 would create a ?icohol and Drug 
Abuse Treatment, Intervention and Prevention 
Trust Fund to fund treatment, intervention, 
and prevsntion of alcohol and drug abuse. 
Status: Pending in Pinance and Tax 
Commmittee. 


1989 Fla. Laws Chap. 345 establishes the 
powers and duties of guardian advocates for 
drug-dependent newborns who may provide 
consent for medical treatuent and advocate 
for child. 


1988 Pla. Stat. Ann. §415.503 (Supp. 1988) 
provides that "harm" to a child's health or 
welfare may occur when @ newborn infant is 
born with a physical dependency on a 
controlled substance; no parent shall be 


Be subject to criminal investigation solely on 


aS the basis of an infant's drug dependency. 
ca ~ legislative session 4/3-6/1. me 
= a oe “ 
Ete GEORGIA‘ H.B. 1146 provided that any person who uses a 
2 controlled substance or dangerous drug while aca 
pregnant, and who as a result gives birth to we 


a child who "tests positive for addiction," --- < 
shall be guilty of the offense of % 
distributing a controlled substance to an £ 
unborn child, a felony, subject to =e 
imprisonment, for not less than one nor nore £ 
than ten years. If it is tha woman's first a 
conviction, the judge may probate the 
sentence and may require the defendant to 
na ~ undergo a mandatory period of treatzent. 

. Upon a sacond convictien, tha defendant shall 
be punished by imprisonment for not less than 
two years nor more than twenty. : 
DEFEATED. 


legislative session 1/8- mid-march. 


HAWAII H.B. 3219 provides that upon giving birth to 
a second drug exposed child, family court 
action would be triggered and the nother 
could lose custody of all her children; 
provides that children have a right to be 
born drug free and finds that it is the 


wand Bet ven ain tineses ine tate abate SMe Yet fe pans 


erence 


‘” responsibility of all parents to protect that 

Fy right by not using illegal drugs auring F 
Be pregnancy. Status: Defeated. 3 
a” ° 
fs i 
4 IDAHO* Nothing passed or pending. + 
i u 


oa) 


legislative session 1/8 ~ late March. 


iS ILLINOIS S.B. 1337 provides for alcohol use during 
: pregnancy warning signs. Status: Pending in a 
. Senate. 


fe S.B. 1685 establishes a Women's Office of 
ie Treatment to study and make recommendations. 
ig Status: Pending in Rules Committee. 


" New Law * 1989 Ill. Laws, P.A. 986-275 expands 
‘ definition of neglect to include newkorns whose blood or urine 
contains any amount of a controlled substance. 
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- 1989 T1l. Laws, P.A. 96-977 appropriates 


funds for the development ‘of a model program 
for the care ent traatment of adticted 
pregnant women, mothers, and their children. 


legislative session 1/10-6/30. 


Nothing pending. 


Tad. Code Ann. §31-6-4-3.1 (Burns 1987) 
defines a child in-need of services as one 
born with fetal alechol syndrome or an 
‘addiction to a controlled substance. 


legislative session 1/8 - mid-March. 


H.B. 2564 authorizes drug testing of newborns 
if physician suspects mother of drug use; 
prohibits criminal action against the mother; 
Tres more than a positive toxicology as 
evidence of child abuse; establishes a task 
force; allocates $128,000 for a dexonstration 
project fer treatuent of infants, nothers 
with drug dependency problems and women of 
childbearing age. 


legislative session 1/8-late April. 


Nothing passed or pending. 


legislative session 1/8-4/7, 


H.B. 159 establishes a task force. 
legislative session 1/2-mid-april 


H.B. 603 would make drug use during pregnancy 
&@ felony. Status: pending. 


legislative session 4/16-7/9, 
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H.B. 1647 would ailocate $175,000 for ona 
year for a three year pilot program setting 
up a halfway house for Pregnant wonsn and 
their children. Status: PEPEATED. 


legislative sesrion 1/3-4/i8. 


Nothing passed or pending. 
legislative session 1/10-4/9. 


Nothing passed or pending. 


Proposed DSS policy ~ intervention if 
pregnant woman is suspected of using drugs. 
Easentially assunes thet any woman who haa 
hiatory of drug use is a suspect for current 
use. 


Mass. Gen. Laws. Ann. ch. 119, §51A (West 
Supp. 1988) definee neglact to include child 
whe is determined to be physically dependent 
upon an addictive drug at birth. 


legislative session 1/3-all yoar. 


Nothing passed or pending. 


legislative session 1/10 - all year. 
(Convenes every 2 years and remains in 
sessicn throughout [except for ‘ort seasona: 
vacations]}.) 


1989 Minn. Laws Chap. 2390 omnibus child 
protection bill provides for use of posters 
warning of the dafgers of alconsl uss curing 
pregnancy: expands definition of neglect to 
include prenatal exposure to a controlled 
substance af evidenced by withdrawal symptons 
in the child at birth, results of a 
toxicology test performed on the mother or 
child, or nedical cffects or “*veloprental 
deleys: Chose suspecting “neglect” “shali* 
report the information to the local welfare 

a » police department or county sheriff; 
grants immunity to those who report; reports 


Spey eta: 
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aay be made available to social eervice or 
law enforcement agencies of other states; 
provides imaunity from liability for testing: 
provides that the local welfare agency shall 
conduct an immediate investigation and offer 
services) which may include referral. for 
assesenent, treatment and pranatal care; “the 
local welfare agency may aisé take any 
appropriate action under chapter 2538, 

ine Luding energency admission under 
section 2533.08. 


legislative session 2/:2~-late April7. 


NISSYSSIPPIe Nothing passed or pending. 


legislative session 1/2-4/1. ~ 


HKYSSOURI* S.B. 756 defines neglect to include prenatal 
exposure to drugs as evidenced by withdrawal 
SE a toxicology test performed on wother or 
child; reports of neglect shail be rade to 
the Division of Family Services who "shall" 
contact the a riate law enforcenent 
agency: the division "shall" offer sarvices 
which may include, but are not Limited to, a 
referral to treatzent or prenatal care. If 
the pregnant woman refuses treatment, the 
division shali file in <he probate division a 
petition for t’.« appointment of a guardian; 
proof that primatai drug use produced 
intexiciation, disorientation, etc. shall be 
prima facie evidence of negiect. 

Statue: In Hose Budget Comnittec 


legislative cession 1/3-5/15. 


MONTAKA® Wethine paseud or pending in 1929, 


legislature not in session in 1990. 


TAS Te ae RUTH AGE ENN AEN VM gag eof 


HPBRASKA® Nothing paesed or pending. 


legislative session 1/3~-April. 


NEVADA* 1950 is not a legislative year. 
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NEW JERSEY 


NEW KEXICO* 


NEW YORK 


Nev. Rev.Stat.Ann. 4323.330 (Mitchie 1989) 
defines child born with fetal alcohol 
syndrome as neglected. 


Provides for establishment of a task force. 


legislative session 1/3~early May. 


Hothing passed or pending. 


legislative session 1/9-all year. 


Nothing passed or pending. 
legislative session 1/16-2/14. 


H.B. 7515A would amend the public health ‘aw 
to create up to three deronstration projests 
which would involve the coordination of 
prenatal care, primary famiy care, drug 
treatment, parenting and other abuse 
counseling services, etc., to pregnant drug 
dependent women. Appropriates $2,750,000 for 
the desonstration project. 

Status: Pending. 


Leg. Drafting Commission Bill 1299°-03-0 
would prohibit the incarceration or 
confinement of women for drug use during 
pregnancy and prevent the use of pesitive 
toxicolegies as evidence of neglect or abuse. 


Statue: Pending. 


H.B. 9735 would define abandoned child as one 
who tests positive for a controlled substance 
at or about birth and has heen abandoned at 
birth by the parent(s). Status: Pending. 


H.B. 9602 . ould establish a demonstration 
project for treatment services for addicted 
pragnant women. Allocates $200,000 to 
commissioner of health and director of 
division of substance abuse services. 

Program is to ba administered thorugh the 
copsunity health service in conjunction with 
a local community hospital. Status: Pending. 
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legislative session 1/3-July. 


Nothing passed or panding. 
legislative sesaion 5/21~July. 


Nothing passed or panding. 
no regular session. 


S.B. 324 defines neglected child as one who 
is addicted at birth to a drug; women who use 
drugs and give birth to addicted infants may 
be charged with prenatal child abuse and a 
class 2 felony. The caurt way mandate: 1) 
successful completion of a drug 
rehabilitation program; 2) tubal ligation; 3) 
participate in drug rehab end be monitored 
for contraceptive use (if she has a lapse, 
then is sterilized). 


If the woman does not choose any of the 
above, she is guilty of aggravated prenatal 
child neglect and may be subjected ‘to 
imprisonment for up to twenty-five years and 
fined or required to make restitution. If 
convicted, or if she pleads guilty, she will 
be required to reimburse agencies for their 
investigation or prosecution. Legislature 
has adjourned until late fall. Status: 
Tabled in committee. 


legislative session 1/2-al) year. 


Nothing passed or pending. 
legislative session 2/5-5/25. 


1989 Okla. Sess. Laws, Chap. 213 authorizes 
the Department of Human Services to require, 
a® part of an out-of-home placement plan, 
that the mother of a child born @ependent on 
illegal drugs complete a treatment progran 
before the child is returned to her. Also 


_ authcrizes a treatment prograz for any other 


drug dependent adult living in the child's 
home as wsll as periodic testing of one or 
both parents. 
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Naw Lay Okla. Stat. Ann. Tit.16, §1101(4) (Supp.1989) 
defines "deprived child" as one born ina 
condition of de ence on a controlled 
substance and his parents is unable to and 
wilfully fails to provide special care. 


New Lav Okla. Stat. Ann. Tit.21, §846 (West 1989) 
requires mandatory reporting of birth of 
chemically dependent child to social 
services. If they find evidence of ahuse, 
the information is to be provided to district 
attorneys. Failure to report may be a 
misdemeanor. 


OREGON H.B. 2481 extends Juvenile Court jurisdiction 
to children born with addiction or any 
indication of drug use by nother are removed 
from mother’s custody. Status: passed House 
DEFEATED. 


In 1991°a proposal seeking to establish 
treatment on demand will be introduced. 


Nothing else passed or was introduced. 


PENNSYLVANIA 8.B. 575 provides for persons reqired to 
report child abuse to report children with 
fetal alcohol syndrome, neonatal abstinence 
or the systemic presence of a substance! 
prohibits criminal investigation of the 
birthmother; creates a registry of children 
born to women who used drugs or alcohol 
during pregnancy. Status: in House 
committee. 


H.B. 2330 reqires that physicians report 
pregnant women who are using drugs or alcohol 
te the Department of Health: the Department 
shall conduct an appropriate asseasnent and 
offer services including treatuent and 
prenatal care; doctors must obtain the 
informed conssnt of the patient before 
testing except authorizes testing where 
obstetrical complications indicate that a 
patient has ingested a controlled substance 
between 24 weeks of gertacion and delivery; 
provides immunity fros liability to medical 
personnal; reqires tuat the test he 
conZizmmed. Shatus: in Comaittee on Health 
and Wel fara. 


legislative session 1/2 - all year. 
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no H.B. 9320 expands definition of mansleughter 2 


to include death of a chiid resulting forn 
injestion of Qrugs by a pregnant woman, 
Status: DIFEATED 
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A number of other punitive neasures were 
introduced but vere all defeated. However, 
the Department for Children and Fanilies has 
passed reguiaticns requiring physicians to 
xeport drug~-dependent pregnant women. 


H.B. €084 (1989) establishes a specia) 
commission to ‘study the current status of 
treatuent prograns available to drug 
dependent mothers and the corresponding 
Placement options available to young children 
born of drug dependent mothers. 


legislative session 1/2~May. 
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Nothing passed or pending. 


4 


legislative session 1/9~6/7. 


Nothing passed or Pending. 
legislative session 1/9-early March. 
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Nothing passed or pending. 
legislative session 1/9~mid-April. 


Nothing passed or pending. 


no regular session. 


Nothing passed or pending. 

legislative session 1/8+2/221. 

Utah Code Ann. 62A-4~504 (1989) requires 
medical personnel to report when they find a 
child born with fetal. alcohol syndrome or 
dependent on a controlled substance. 


Nothing passed or pénding, 
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legislative session 1/2-mid-April. 


VIRGINIA® Nothing passed or pending. 
legislative sesssion 1/10-3/10. 


WASHINGTON® HB 2751 provides for treatment for infants 
with special needs. Status: DEFEATED. 


¥ 


New Law 1989 Wash. Laws, Chap. 271, Part IV creates a 
drug enforcement and education account to 
provide appropriations services to drug 


dependent pregnant woren. 
legislative session 1/8-3/8. 


WEST VIRGINIA* Nothing passed or pending. 
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legislative session 1/10-3/10. 
WISCONSIN® 
New Lay Act 122 - The legislature held a spacial 
session on drug-related issues; infant may be 
tested with parental or guardian consent: 
positive toxicologins must be reported) 
provides for provision of services. 


legislative session 1/23-5/17. 


WYOMING® Nothing passed or pending. aa 


legislative session 2/13-early March. = 


PORRTO RICOF Nothing passed or pending. 
legislative session 1/8-4/30. 
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bee following includes all states that have public accomodations 
awe: 


Alaska Sta. §18.80.200; 

Cal. Civ. Code 51, 52; 

Col. Rav. Stat. §24-34-601; 

Conn. Gen. Stat. $46a-63, 64; 

Del. Code Ann. Tit. 6, §4504; 

D.C. Code Ann. §1-2519; 

Fla. Stat. §509.092, .141, 142; 
Idaho Code $67-5909(5); 

Ill. Rev. Stat. ch. 68 5-102, 103: 
Ind. Code §22-9-1-2; 

Towa §601A.7; 

Kan. Stat. Ann. §44-1009 (Cc) (1)? 
Ky. Rev. Stat. Ann. $344,130, .145; 
La. Rev. Stat. Ann. §49:146; 

Me. Rev. Stat. Ann. title.5, §§4951, 4952; 
Md. Code. Ann. art. 49B, §5; 

Mass. Gen. L. ch.272, §98; 

Mich. Comp. Laws §$37.2301; 

Minn. Stat. §363.03(3); 

Mo. Rev. Stat. §314.010; 

Mont. Code Ann. §49-2-304; 

Neb. Rev. Stat. §20-134; 

N.H. Rev. Stat. Ann. §354-A:8 (IV); 
N.J. Rev. Stat. §$10:S5-12(f); 

N.M. Stat. Ann. §28-1-7 (f); 

N.Y. Exec. Law §$296(2);7 

N.D. Cent. Code §12.1-14-06, §14-02.4-14, -02.4-163 
Ohio Rev. Code Ann. §4112.02(g); 
Or. Rev. Stat. §30.680; 

Pa. Stat. Ann. tit. 43, §955(41); 
R.I. Gen. Laws §11-24-2-3.1; 

S.D. Cod. Laws Ann. §20-13-23; 
“Tean. Code Ann. §4-21-112; 

Ucah Code Ann. §13-7~3; 

dash. Rev. Code §49.60.215; 

W. Va, Code §5-11~-9(f); 

Wis. stat. §942.04; 

Wyo. Stat. §6-9-102. 
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Arizona, Oklahoma, Nevada and Vermont nave statutory 
prohibitions against. discrimination in public accomodations but 
gender discrimin=iion is persissible. Se@ Ariz. Rev. Stat. Ann. 
§41-1442; Nev. Rav. Stat. §651.070; Okla. Stat. tit. 25, $1402; 
Vt. Stat. Ann. tit. 13, §1452. 
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“Mr Finsrenr. fF I may, Pa like to introduce Me Ryan as a con- 
_— atituent: ‘and certainly.a colleague. that I’ve known for a.number of 
: “years in iniy experience in the General Assembly. Jim Ryan is the 
; State's A of one. of my .counties, DuPage. coon -that is ap- 
capil iT ‘80.it’s” a big responsibility. 

like: to introduce~ Pe to 80) oe dy 


eee Hae 8 x ral Aeon a. own as ‘he 


Dukage County i a erchilives's ey Center tor pin 
ia children, bah has: ‘become really a state and a national 


aaa 


model: 

His-office: secant established one of the most comprehensive 

~-brogramest for: & Pettared, ‘wives, _ ‘physically abused children 2 in ne 
Rerdlee he established the award winning p: 

* of: child at puDport« and enforcement. That’s certainly something fe that 

‘we've:.talked..a great :deal ‘about in this committee for DuPage 

eerie oad extend to him a very, very warm welcome to 
commi 


i 


STATEMENT OF JAMES RYAN, J.D., DUPAGE COUNTY. STATE'S 
ae ATTORNEY, WHEATON, IL 


Mr.. ARYAN: Thank you, Chairman Miller. Thank you distin- 
guished. ‘members: of. the Committee and Congressman astert for 
owned ‘kind introduction. I:-want to thank you fot today’s invita- 
ene for: the ar as -of discussing - ane of the issues that 
are ape portant;.to- of us and to participate in this iniportant 
public h 


: ‘The: mostiserious threat, I think, to the health, safety and wel- — 
_ fare. ofevery,, American is the continuing epicumic of drug abuse. 
“We. still, degpite‘our efforts, have drugs in schools, neighborhoods 
and-in' the’ ‘work. place; ‘The link between drugs and crime ‘is clear 
and=how. well"documented, . Drugs, in fact, threaten to overwhelm 
our'criminal jus tice systems : 

“The;sproblem:.of; prison: sovercrowding is exacerbated by. the 
number: of, drug. admissions in Illinois and across the country. Now 
the: latest.victims in this drug epidemic are cocaine babies and 
other. drug-exposed infants. As was indicated here earlier today, it’s 
_ estimated,that there are some 375,000 of these children born last 
year, and: ibly.every. year. 

~Thesezkids are 15 are ‘more likely to die of Sudden Infant 
Deatli:Syndrome, They are born with developmental disabilities, 
“learning disabilities and we are. literally creating a generation of 
‘children in this: country. In IWinois, the number of report- 
f ‘teva caneaof drug "u pice infants has increased dramatically over 

Back:in'1985, the Department of Children and Family Services, 
ajhiensis four nthe De tection Agency, reported 181 cases of 
ext infants. That “ fo 2175 in 1989. In 1990 
Ahroagir March h of this yeor, # ere wes 2 880 cases reported. The 


Cases 
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jecte oe for the rest of the year is, again, much on In 
" County. y “where I am in fart second term as State’s Attorney, 
322 ‘reported cases ave Ds ear that. required . some court in- 
ails eo year W we "we have cases s where are have ‘Peon 


anew ot an (tances where a. ehild isn’t given proper shelfer;or _ 
‘food or. clothing.‘There’s-a-third:category of infants that. seatpost 
“ive fo ‘illegal: ‘controlled ‘siibetance 


second change.in. the law” ‘mandates that doctors’ and’ ‘other 
health -care .professionals report findings, positive findings-to, the 
Department: of Children and Family Services, Let-me pause at this 
juncture. to,teli you, what the law “doesn't provide: for. It. does not 
de : for r mandatory: drug screening. It, simply:says that .if a 
doctoror. chealth care Professional: I Rapes to identify a controlled 
substance:in the blood or urine of an infant or a newborn that that 
be poral to the Department of Children and Family Services. 
Secondly, ‘itdoes: not involve the criminal prosecution of” the 
her..It i ig.a proceeding in juvenile court: and there are no crimi- 
al sanctions. ical research suggests that early intervention is 
Bapirtent to. “reduce: the risk to these children. That was the pur 
“pose for. enacting ‘this piece. of legislation. —~ 
. The Department . Clare and Family Services, once this 
report:.i is received, is required to investigate the circumstances sur- 
rounding: the-evidence which comes to~its. attention. It has the 
option, of course, of contacting the State’s Attorney and filing 8 pe- 
tition. in juvenile, court to etermine--whether or not this child 


and: mi 

eather can tele Bes a tie rehab program. The 
range - of. ‘options include, in the more_extreme situations, placing 
the: ‘child i in foster.care and namisig that child a ward of the court, 
naming, t Be Department: of Children | and Family Services as the 
# “0. a autos 

“The. ‘mother, as part of the.couré. ceedings, because she is a re- 
‘spondent in-the action, cau be regu aed to to. undergo oe rehabilita- 
tion... She.can be. required {0 nting skills, because 
_ one: of: the things "ES ai Shave ie ietimed ut cocaine babies and 


: OOF ve pele i in Illinois in radition t to joniona ine 
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i motets randcehilaren, ‘but more obviously needs to be done: That 
ae 2 fag ia ei ited very well during today’s hearing. We do 
cae ore. money’ y: for treatment facilities that can accommodate 
=; mothers:a ‘children, ‘and to j provide things like job training oppor- 
sees = gales caveats s:for. ‘their. children; a whole. host of services that 
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To-8 ie the. Fhe. bi, ultimately will require increased public 
p:-) echave’ 0 convince mothers and women that drug 
ntal to their health and to the health of the fetus, 

whorn childrens ge in doing 80, hopefully prevent this 
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a, . WHEATON, JL 


the: -11linots state's Attorney's Association, bel, 
>the,.Solect’ Comafttee® on ichitdreny ee eS 


aa “> aes 


IT wish to thank the members of the Select Commi tte-“for 
Inv'ting me to speak today. As State's Attorney for the second 
most populous county fn Illinots for the past six years T have in 
many difterent ways sddressed the muiti-dimensional sich vers 
tacing my community due to the epidemic use “of ditfeit drugs. . ~<a 


Gue of the most unfortunate aspects of this problem and one which = 7. 
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harbors even more severe consequences for the future is the very 
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day birth of children whose mothers used {legal drugs during 


ie 


theit pragnancies. 


EAN: 


The medical evidence indicates that a child born to a 


. 


ry 
AY 


cucaine abusing mother is 18 times more likely te dfe of sudden 


infsnt death syndrome, and such @ chfid is at a much greater risk = 
ate 


of suffering health problems such as low birth weight, motor _. us 
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development problems, neurobeheviors! déficiencies snd othe 9 
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physical abnormalities. 
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.when our legislation wes. proposed we examined tho repo ted 


ao 
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Cpe SABES of: babies bern fh Tidinois with avidence of drug abuse by 
the nother and found the following numbers of reported cases: 
Ftacal vear Ending 6/30 
1986 ~ 181 
1886 - 297 
1987 - $30 
1968 - 1,231 


~~ 190@ = 2,178 


(as of 3/30) 1880 - 1,880 
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(projected) 1880 - 2,616 ‘ya 
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(projected) 1991 - 3,144 
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Approximataly @0 percent of these cases were from Cook “ounty 
(Chicago). Thus, the statistics would strongly indicate that 
this is a dramatically escalating problem. Tt should be noted 
that these reported cases pre-dete the present mandatcry  ¢tport 
ing raquiremants, therefore, the number of future cases would 
likely exceed thfs pattern of escalation. 

In an effort to sddress this sectets! problem t hal my 
otfice draft certain legislation in 1968. This legiviaticn was 
designed to reauire state intervention st a potnt in time when « 
steps could be undertaken to lessen the consequences t. both oF 
mothe: and child. The legislative proposal received bipartisan 


spans ship in the Tilinefs General Assembly and was signed by 
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: saver ner Thompson in August of Jast year and was ettective 
*  ganuary 1, 1990. 

: The legislation, which was referred to as the "Coegine Baby 
“anit. established a new category of neglected minors for cases in 
whtak a newborn tested positive for illegal drugs, thereby 
; allowing the Department of Ciildren and Family Services (GCFS) to 
. intervene with services and treatment, The bill mandates health 
care personnel to report to OCFS any blood or urine tests which 
indicate the presence within the newborn of any contisliad 
substances, or metabolities of such substances, other than those 


which may have been admiaistered to the mother or newborn tor 


A 
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legitimate.medical treatment. 


ey 


These neglect cases are processed under the Juvenile “ourt 
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Act of Thlinofs, and, thus, the focus, as in all fuventl« court 


wases, is the "best interests ot the minor" and the preservation 
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of the tamily. These cases are not handled as criminal matters. 
The -tuvenile Court Act offers @ full range of intervention 
options consistent with the aforementioned objectives. The types 
_ of intervention range from informal action by DCFS which might 
inc lude voluntary treatment of the mother ond monitoring of the 
child's medical condition to extreme cases in which turmal 
juvenile proceedings might be undertaken to place the child in 


> foster care. 
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problem to be eddressed its the consequences wt the 


: ‘The 
_ “aother's. drug abuse, The mother may need help tn dealing with 
__ fet oly her own addictfon but the extreme problems of parenting 
a-ehtidewith severe médical problems as a result of he: urug 
anidiction. This approach is.not designed to punish the mothe, 
but ta intervene with treatment so as to address the best fnt-u- 
uate of the child andthe family as e whole. 
tT would fully endorse any action this Committee might take 
‘which would serve to implement this approaca, not only within the 
Stata of Lhitnots, but throughout the United Stetes. The under + 
lying eamponent of -this entire soproach {« treatment., The 
Congress ts tna position to provide the isedership and funding 
necassary to edequately implement these progrems. We as rapre 

santativer of the people, have an obligation to addirss the 
devastating consequences of drug abuse which could lead to on 


generation of damaged children, 
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STA fete oF JO-ANN ‘KAUFFMAN, M-P.H,, PRESIDENT, NATION- 


; : Thank y you for ingly: oe ie to ia oe 
ee penal of The ee ae nae for Native Ameri- 


a Indian Health Seryice has been able to show that: infant. mortality” 


in Indian communities has been reduced, the infant mortality rate 
has j béen reduced _p: in the neonatal period of hfe; .that is | 
fi frets birte 0" twenityeig ht days. “ayer a 


; From ty Leventy eight adage to twelve months, infant, death- rates for 
‘Tadine ian peo start to climb above the national average. This 
‘is is during ¢ e pay when the infant is exp to thé home environ- 

Br ent. snd 1 most vulnerable to the alcoholism and ot‘ier addicted be- 
havio ri in fhe household: 
. 2b There fe are a yariety of theories as to why Indian people experi- 
_" etice.“a: much ‘higher alcoholism rate than other people in the 
‘United States. Some believe ‘that: it is a.genetic pre-disposition, 
other B eople’believe that-it is a learned behavior that.was learned 
by Indi people at the initial contact with- ‘Europeans and: the gifts 
“of firewater 2 and the rituals of drunkenness at the treaty signing. 
ther people believe that it had to do with prohibition; until: the 
226s Tadian. people could not legally purchase alcohol; Yet others 
kelieve that“it-is a result of the ‘depression from poverty, and 
cae cultural loss, and relocation that contributes to Indian 
coho 


‘Whichéver theory you subscribe to, overlay all of these together, 

and | you see. the formula of why Indian people experience such a 
igh:rate‘of:alcoholism. 

‘or. our ‘youth, ‘we have other. problems as well with the introduc- 

7 tian ‘of cr cocaine into the reservation n settings and other illegal drugs,, 

" “We also have a history of inhalant abuse among. young. children 
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MU, EL E-TO IVE BERN THCARCERATED AE A EARLIER CE. 
LE TH WoMen INTERVIEW IN THIS STUDY WERE LESS 
LIKELY: THAN THE “CAUCASIAN WOMEN ‘TO HAVES, SOUGHT MENTAL HEALTH COUNSELING OR 


TO ‘HAVE: Jcbencone DEPATIENT NOR, CUMPATIENT TREATMENT FOR EMOTIONAL 


PROBLEMS OFS TneyD To ALCLonOL.ISH. 


ED 1S-cemm-suspecrep no "C2 ABD BY. INDIAN WOMEN WHO ARE FIGHTING LONG- 
"Mee EFFECTS Of ALCOHOL ABUSE SWAT. FEAR OF-LOSING THEIR CHILDREN PREVENT 


vy 


THR - FROM. ACCESSING HELP FROM SOCIAL AGENCIES. CONFIRMATION OF THE 
PRACTICE OF REMOVING, SCETIMES PERMANENTLY THE CHILDREN HAS NOT BEEN 


UNCOMMON.” {EIMIN Tw ADVENT OF THE INDIAN CHILD WELFARE ACT, PASSED IN 
1978, DUE PROCESS HAS OFFERED TO MANY WOMEN ASSISTANCE IN PLACING CHILDREN 


TEMPORARILY IN FOSTER CARE OR WITH RELATIVES, ENCOURAGING THEM TO SEEX HELP 
FOR ADDICTION PROBLEMS. 
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AS-WE,FDD KOM, NOM DI GROG, THIS SeRCTPIC WOSFONGE TO SACLE NO 
BOOMGMIC COMPLICT. .OPTIN PRODUCES FEELINGS OF POWERLESSNESS AND 
HELPLESSHESS; INCREASING WEMNRARILITY 10 ALL OTHER TYPES OF EXPLOITATION 
FROM RAPE TO WIPE EATTERING AND OTHER FORMS.OF SOCIAL AND EMCCTONAL ABUSE. 
THE EFFECTS Ce"ALOOSOLISM RRINTORCE A SENGE OF FOMERLESSMESS AND WORTH. 
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SPECIFIC BEHAVIORS AND ATTTTUOIS OF INDIAN WOAN WERE RECENTLY STUDIED THAT 
MAY BE TYPICAL OF IND; xt WOMEN ALCOHOLICS. FROM THE UNIVERSITY OF UTAH 
GRADUATE SCHOOL OF BK. _ 4, WORK” IN 1985, -A MASTER'S THESIS FOCUSED ON A 


wy GROUP OF SHOSHONE-B WOMEN FROMTHE FORT HALL. RESERVATION, WHO 
Set, TOONOTETED, ‘UIMGELIVES (OR WERE IDENTIFIED BY OTHERS) AS HAVING SVEVERE 
oa PRCELAM DATING ‘BPrSOOES. xSY TONS: 

a *REARLY SOV DRANK TO OVERCOME siMRSS; 

- *70% FELT THAT THEIR MARITAL PROBLEMS CAUSED THEM TO DRINK; 


“640 BELIEVED THAT THEIR DRINKING HAD BEEN A FACTOR IN MARITAL 
OXFFICULTIES; 

*930 STATED THAT THEY DID NO DRINK ALONE; 

*72% REPORTED THAT THEIR HUSBANDS OR BOYFRIENOS DRANK MODERATELY 
OR QUITS A BIT; 

*640 AFFIRMED THAT THEIR DRINKING CAUSED THEM HARDSHIPS WITH FAMILY 
AND FRIENDS} 

*65¢ EXPERIMENTED BLACKOUT PATTERNS OF DRINKING EPISODES; 
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x - Sout ALCOHOL, ABUSE TO SUICIDAL BEHAYIOR TO ABSTINENCE 
ast Vigra nied 
‘ TO-DEFRESSION. IMPLICATION FOR ASSESSMENT 


ewer ah 
a E Sabcrst THAT. TO COME TO TERMS WITH THIS SITUATION, 
“ ee PER eS ‘BE BROKEN AND EFFECTIVE CULTURALLY -SENSITIVE 
Os aap “Raaa ssp ‘ShIerarep TO DEAL WITH THIS PERSONAL... aS 
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Baran Micoventye INDIAN WOMEN, AND THOSE WHO HAVE ABSTAINED 
<2 "EMO ALCONOr.-t -OSE) <SEE' THEIR COLLECTIVE STRENGTH AS A FORCE 
“~7-FOR CRANGEs: INDIAN HERITAGE. IS ONE IN WHICK POLITICAL POWER 
= ive iiPontancs: SWLTHIN THE COMMUNITY WAS HISTORICALLY A WOMAN'S 
row -NONCONE RECENTLY: GAINED THROUGH SOCIAL EMANCIPATION. 

j “WESTERN-APACHES, AS NE EXAMPLE, HAVE INCLUDED A HISTORY 
“OP WOMEN GHTEPS.) IN OTHER TRIBES, WOMEN HAVE ALWAYS TRADITIONALLY 
SPORBW=coUNCrL MEBTINGS, GIVEN ADVICE ON CHILD CARE AND 
~ FAMILY AFFAIRS, AND PERFORMED IMPORTANT SOCIETAL AND SPIRITUAL 

LWHNCRIONS. IN A REPORT ON ALCOHOLISM AMONG NATIVE AMBRICAN 

WOMEN, S. HERNANDEX FROM NEW MEXICO STATED THAT IF WE WERE 

TO PUT THESES FUNCTIONS INTO MODERN TERMS, WE COULD SAY SHE 

WAS A SOCIAL WORKER. A FAMILY COUNSELOR, A PEDIATRICIAN, A 
BUSINESS ADVISOR AND COMMUNITY VOLUNTEER. 


INDIAN WOMEN HAVE ALWAYS BEEN SECURE ABOUT THEIR IMPORTANT 

‘ROLE WITHIN THEIR FAMILIES AND CULTURE. THEIR STRESS AND SUPPRESSION 
HAS OFTEN OCCURRED WITHIN THE CON?LICT OF CULTURE BETHREN 

CULTURE. 


IN A CONFERENCE ADDRESS ON PROBLEMS COMMON TO INDIAN WOMEN, 

MARY ANN LAVALLEE STATED, “OUR CULTURE UP TO NOW HAS DECREED 
THAT INDIAN WOMEN ARE A SOURCE OF UNLIMITED POTENTIAL." FOCUSING 
THIS FEMININE POTSNTIAL COULD EXERT A PARTICULAR KIND OF PRESSURE 
WITHIN THE INDIAN COMMUNITIES, ACROSS ALL TRIBAL AFFILIATIONS, 
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TOWARD. HEALING THE INDIVIDUAL SS WELL AS THE CULTURE FRONT 
» THE: EPIDEMIC sretcts oF ALCOHOLISM, “AND ALCONOLRRLATED, PROBLEMS. 
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paramere Se ehare OF THE CLIENT'S CULTURE, ENVIRONMENT, ae 


a ‘aay Ai TRIM HISTORY CAN NEVER BE G*ORSTATED IN THR ASBESSHENT nee ae 
< PROCESS." NO GROUP. OF PEOPLE HAVE SUFFERED-PRON*SUCH ‘CULTURAL “| => Lares 
_, GRWEAALTZA TION: THAN, ‘THR: AMERICAN INDIAN AND PARTICULARLY. ‘THE "2 = 3 
oe MERI HIE: HELA. ema. GIVEN TRE VARIETY OP TRIBES; THY, GeoGRAPHIC ~iae 
THPLUEN By. RURAL: <OR-URBAN, AND“THE DEORRE' OF TRADITIONS OBSERVED = _ ee: 
ANDSDTERAL TEED ay: “THR CLIRNT, COUPLED WITH-THE TRADITIONS . § 
"| ORSRRVEO. SY “MER. PANTHER OR-SPOUSR'S FAMILY, YOU WAY’ RIND ME > <n se 
: = 
: ¢ tNa “¢ 
FROM LOSZANGELES WHO. RARELY VISITS HER TRIBAL HOMELAND. OF-~ s 
x IMMENSE. HELP IN WORKING WITH THIG CLIENT IS NA UNDERSTANDING. uy 
Roe = Oran TDINTIPICATION PROCESS CALLED, LEVELS OF TRADITIONAL “i 
ear 4 - Be 
ase ~ BEHAVIOR: s 
ey A SCRRENING SYSTEX CALLED °GENBRATION® DEPINES FOUR DIFFEREIT ay: 
: CATROORIES-FOR NATIVE AMERICAN CLIENTS. a) 
FIRST GEMERATION: THESE INDIVIDUALS LIVE CLOSELY TO TRADITIONAL # 
VALUES: OF “THEIR TRIBE. Ry 
SECOND GENERATION: THESE INDIVIDUALS STILL KEEP A LOT OF * 
TRADITIONS AND CUSTOMS IN THRIR LIVES, DUT-MIX IT WITH A BIT ak 
f OF THE CONTEMPORARY VALUES. THEY ARE SLIGHTLY REMOVED FROM at 
ae TRADITIONAL ACTIVITIES AND STANDARDS. x 
se THIRD GENERATION: THESE PROPLE ARE EVEN MORE RENOVED FROM 2 
or TRADITIONAL VALUES AND STANDARDS. BY CHOICE, THEY LIVE A if 
a CONTEMPORARY LIFE, SUT STILL HAVE ACCKSS TO THE TRADITIONAL. aa 
aa THEY MAY PREQUENTLY VISIT A YALSLY ON OR NEAR THE RESERVATION Es 
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OF THEIR PEOPLE. 
FOURTH GENERATIONS THESE INDIVIDUALS ARB TOTALLY REMOVED 
FRON TRADITIONAL PEOPLE OR LIFE, RITHER THROUGH CHOICE OR 
THROUGH CIRCUMSTANCES BEYOND THEIR CONTROL. 
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“GTvEK THR... YAREETY. OF CULTURAL INFLUENCES, It 18 IMPORTANT. 70 FURTHER 
~DNDERSTAND THAT THE DECESION TO SEEK HSLP IS_USUALLY PROMPTED BY_THE | 
ce VERY. THING: WHICH THAEATIN-THE write CLIENT: oss oF A gob OR FANILY, 
LACK“OR FINANCIAL SECURITY MEDICAL PROALENS AND DEEPLY IMPORTANT 
"ROR INDIAN PROPEL! E-=THE. “LOSS OF RESPECT PROM PEOPLE WHO ARE CLOSE. 
sbi -15A SPRDHG: BELIZE “THAT THE-RECOROLTC INDIAN’ ° “Be 
MOST HED: SRXO-R0¥; OR-*LOX BOTTOM HaRRE RYERYTEING SHE - Be 


eae ao 


HOLDS. 8. CLosReraNrLY,. Jon, FRIENDS, ETC ee I GONE. . .THIS Te 
bod r? oe . wh 
~TIS_ASE. SPALSE “KSSUNPTION | AND MUST BE- AYOXDED Th ‘WORKING ‘ 
‘WITH AINDIAN ALG@IHOLYCS: THIS “Toma “ISA DEPRATIST- a. St 
LAoee + SOENEIAL IZATION WatcH FORCES READY+MADE RXCUSES FOR ae 
“Line- tian. CHRONIC- DRINKING. THE: LOW-BOTTOM DRUNK HAS 
. IRE’ yos?: DIFFICULTY ‘BEING MOTIVATED TO SEEK TREATMENT, 
a re * RIS*EROGNOSIS ‘THE POOREST. (8. DANIEL BDWARD, MOTIVATION 


+" LAND’ COUNSELING ZOR.THE INDIAN ALCOHOLIC, ABSTRACT. )* 


"Wee ASpLicatzon OF THE KINDS OF DRINKING WERE APPLIED TO THE STYLE 
OuSERVED. IN THE INDIAN COMMUNITY, YOU MIGHT PIND AN ABSENCE oe 

OF THE. @SOLITARY" DRINKING STYLE INDICATIVE OF MIDDLE OR LATE STAGES 

_ OF THE DISEASE. ‘INDIANS DRINK TOGETHER IN PUBLIC oR ‘DURING 

_ QELEBRATIONS (POW-WOW). IT WAS NOT UNTIL THE MID-PIPTIES WHEN 

NATIVE AMSRICANS WERE 2 OWED TO BY LIQUOR OR BE SERVED ALCOHOL - 
is aA BAR UNTIL TREN TT WAS ILLEGAL. oy 


MANY PEEL THAT 37 YEARS LATER, OLD HABITS DIE HARD. UNDER THOSE 
PRE-1953 CONDITIONS WHEN ALCOHOL WAS AVAILABLE, IT WAS SHARED 
IN SECRET AND CONSUMED QUICKLY. TODAY THIS IS STILL\REFLECTED IN 
BOTH THE RURAL AND URBAN INDIAN COMMUNITY DRINKING PATTERNS. 


PERHAPS THE MOST DIFFICULT ASPECT OF WORKING WITH NATIVE AMERICAN 
WOMEN ABOUT A DEEPLY PERSONAL ISSUE SUCH AS THEIR ADCOHOLISH IS 
DEVELOPING A STYLE WHICH IS HELPFUL AND CULTURALLY SENSITIVE. IF 
TAENE XS LITTLE EMOTION OR APTECT OR BY CONTACT BY THE CLIENT 
THAT MAY BE A REFLICTION OF THE WOMEN'S TRADITIONAL ORIENTATION 

TP SEB IS NATIVE AKSRICAN OR SHE MAYBE SHY- WAIT AND WATCH. ASKING 
400 MANY QUESTIONS TOO QUICKLY IS CONSIDERED INTRUSIVE AND RUDE. 
IT Y¢ YETTER TO SIT COMPORTABLY AND QUIETLY AND TO GENTLY TAKE 
THR TIME TO EXGAGE IN SMALL TALK OR "VISITING". 
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AT: TARES TO" COMPLETELY HEAR HER DRINKING PATTERNS 
“AND WER NEEDS-IS“THE MOST INPORTANT GESTURE YOU CAN MARE 10 -GAIN 
TRUST-AND. INVOLVE HER IN THE RECOVERY JOURNEY. THERE ARE NO SHORTCUTS. 


THIS IS TRUE FOR NON-INDIAN MINORITY OR A WHITE COUNSELOR. NATIVE 
AMERICAN PROGRAMS. ARE PARTICULARLY SUCCESSFUL WHEN OPERATED BY INDIAN 
PEOPLE... MANY PROGRANS. WILL ALSO STAFF CTHER MINORITIES, SUCCESS 
DEPENDING ON THE SKILL AND OPENESS OF THE INDIVIDUAL COUNSELOR. ONE 
NORTHWESTERN- NATIVE AMBRICAN OUTPATIENT PROGRAM OBSERVED THAT THEIR 
WAITE FEMALE, COUNSELOR, NEWLY HIRED, FOUND THE STAFF ASSUMING SHE 
MIGHT HAVE DIFFICULTY WITH TRADITIONAL WOMEN CLIENTS. IT WAS A 
“SURPRISE tO SVERYONE WHEN CLIENTS RETURNED REQUESTING TO SBE HER. 

TO THE COUNSELOR'S AMAZEMENT AND THE STAFF'S CHAGRIN, THE COUNSELOR 
(WITH GENERAL GOOD SKIL.S) YAD BECAUSE OF HER SHYNESS ABOUT THE 
ONPAMILIAR AND as SPAT OF SAYING THE "WRONG" THING, KEPT QUIET DURING 
on NOST. ‘OF THE “piteaview. WHEY CHE COUNSELOR WENT ON TO SHARE HER 

hs UNPAMILIARITY WITH THE CuLENT'S CUSTOMS, THEY WERE ONLY TOO HAPPY 
TO-ENLIGHTEN HER. IT WAS THE OPENNESS AND HER WILLINGNESS TO HONESTLY 
a REVEAL HERSELF AND THE THE WISH TO UNDERSTAND HER CLIENTS THAT 
ALLOWED THEM TO FEEL A NEW SENSE OF EMPOWERMENT ABOUT EDUCATING HER. 
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7 SOCCRRSFOL FACTORS OF TREATIOONT: ? 
es “WHEN AN INDIAN WOMAN PEBLS GOOD ABOUT HERSELF AND HER “= 
a PANILY. THE SENSE OP ISOLATION AND OPPRESSION SURROUNDING “F 
a SUBSTANCE ABUSE IS NATURALLY REDUCED. (YVETTE JOSEPH)" : 
i : 
= GO SLOWLY AND CONTINUE IN TREATMENT TO EVALUATE THE NEEDS OF HER Fs 


FAMILY AND THOSE SPECIAL STRESSORS... A DRINKING PARTNER, 
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rs WOMEN AT A CULTURALLY SPECIFIC NATIVE AMERICAN = 
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NePATTENT. PROGRAM, LECH INCLUDES CHILDREN: IN RESIDENTIAL 


Phd SF 

: SREADAENT “AR RE. OREN jDOVISED | ‘Z CHILDREN *WILL. BE WORSE FOR A 
ee stibebey ASorAG-MaN LTS /AND NEW: LIMIT SETTING TN THE, HOME, 
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OVERCOME - THEIR auststaice TO SOME, KT) OF SUPPORT 
BRT RTE DURING. | PREGNANCY” WILL BE CONFR TED WITH: 


o vaabas ¥ 


= wae WORK, ROLES: La ae . . 
3. LEISURE “SIME : . 
ac “PARENTING . > BR 
5. SEXUALITY = Ss 
SAME-SEX. SUPPORT GROUPS OFFER ONE OF THE NOST DRAMATICALLY SUCCESSFUL ‘ s 


TOOLS TOWARDS WORKING THROUGH THE VARIZTY OF THESE ISSUES CONFRONTING ae 
THE ALCOHOLIC WOMAN. IN A STUDY COMPLETED IN -LATE 1986, METCALF & 
FOUND,IN.A STUDY OF CLIENTS FORM THE NATIVE: AMERICAN’ ALCOHOLISM 
PROGRAM THAT*A CLOSED WOMEN'S MEETING WORKED BECAUSE: 


1. WOMEN OFTEN’ DO KOT DEAL WITH THEIR OWN PROBLEMS WHEN MEN ARE at 
-RROUND; BUT RATHER TAKE.ON THE MEN'S PROBEMS. . Si 
2. WOMEN EXPERIENCE TOW PACES-ONE WITH MEN AND ‘THE OTHER WITH at 
WOMEN, ae 
3. GIVEN THE EXTREMELY HIGH STATISTICS OF PHYSICAL AND SEXUAL Be 
ABUSE WITH ALCOHOLIC WOMEN, SORTING IN MIXED-SEX GROUPS a 
PROBLEMS OF EMBARRASSMENT AND SHAME ARS DIFFICULT. Pes 
4. MOST IMPORTANT FOR PREGNANT WOMEN IS THE OPPORTUNITY TO Sy 
PULLY INTERACT WITH OTHBR WOMN ABOUT THBIR CONCERNS OF THEIR Be 
PRESENT AND PAST ROLES AS MOTHERS. be 


5. IT IS AN OPPORTUNITY TO FREELY DISCUSS CONFLICT ARISING FROM 
PAST AND PRESENT DESTRUCTIVE RELATIONSHIPS WITH MEN. 2 
ONE GROUP OF RECOVERING INDIAN WOMEN CONTINUSD AFTER THEIR GROUP 
MEETINGS TIN TREATMENT WITH CONTINUED COOPERATIVE EFFORTS WITH CHILD 
CARE, JOBS, FOOD AND SHELTER RESOURCES, AND TRANSPORTATION TO 
MEETINGS. SINGLE PARENTING Coben eNS FOR MANY WERE COMMON. 


Bb: 


GROUPS WITHIN THE NATIVE AMERICAN TRi\TMENT STRUCTURE ARE LESS 
CONFRONTING THAN TYPICAL DOMINANT CULTURE GROUPS IN BOTH IN AND OUT 
PATIENT SETTINGS. 
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IT 1s IMPORTANT | 
gual HER “ro “ALgo OMLIZE SOME .OUT=PATIENT ACTIVITY IH-THE. 


3 -<STRONGER.. OuNDATroH 70 PREVENT A RELAPSE AND ENSURE. CONTINUED : 


tee 


at fpr, TRENNENT PROGRAMS WILL UTILIZE SPECIFIC BEHAVIORAL APPROACHES 
“stew ‘AS“TECHNTQUES OF SOCIAL AND SELF-MANAGEMENT SKILLS AND THOSE 
PREPARING ‘THE CLIENT TO BEGIN MORE ASSERTIVE GEHAVIOR. MANY -OFFER 
RELAXATION METHODS SUCK ‘AS MUSCULAR ELOCUTION, ‘NELITATION AND BIO~ 
FEEDBACK. VISITS BY YOU TO REFERRAL AGENCIES WILL GIVE YOU A’ PERSONAL 
IDBA OF BOTH THE STAFF AND THE TREATMENT APPROACHES. 


THE. RECOVERING CLIENT AND THE PAMILY 

IT IS PREDICTABLE THAT THE CLIENT WILL INFLUENCE OTHER FAMILY 
MEMBERS WHO MAYBE UNAWARE OF THEIR CONTRIBUTION OR ENABLING TRAITS 
WHICH HAVE SUPPORTED THE DISEASE. IT IS RECOMMENDED THAT THE FAMILY 
BECOME INVOLVED IN ANY OF THE GROUPS OFFERED IN THE TWELVE-STEP 
SELF-HELP PROGRAMS. SOME OF THE FRUSTRATIONS THE FAMILY ENCOUNTERS 
IN HER EARLY SOBRIETY MAY INCLUNE PEELING NEGLECTED BY HER CONSTANT 
ABSENCE ATTENDING MEETINGS AND OUT-PATIENT SUPPORT GROUPS. 


RUTH MAXWELL IN BREAKTHROUGH DESCRIB/S THAT ONE THE CLIENT IS 
STABILIZED IN EARLY RECOVERY SHE MA1 START PEELING DEPRESSED. "THEY 
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yp FOR? THE. FANILY 20 Lit TREN-1 FEEL “THESE a FEELINGS, TO. 
aed eu ‘Maxwa. sucaEsts. ENQRHDUS. COURAGE ‘AND A STRONG, 
IP} iat ve GIVE UP‘ THE OLD ‘BEHAVIOR of HIDING THKIR FEELINGS 
“NBe. Xe. DREDICTING TRIS ASPECT OF THE. STAGES OF. RECOVERY 
HAVE SOME INKLING THAT Hts WILL -PASS AND IS A 
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3 FROH THE DISEASE. 
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Bees 
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Bae . wiatina #aOk-THIS DISEASE FOR INDIAN WOMEN MANDATES CULTURAL AND 
Revs - SPIRITUAL HEALING. FOR EXAMPLE, A CONTEMPORARY BI-CULTURAL INDIAN’ 


\ 
WOMAN WAS UNABLE TO “GET SOBER" WITH THE BEST THAT. THE BETTY FORD 
TREATHENT CENTER HAD T0 OFFER, BECAUSE IT LACKED A CULTURAL COMPONENT. 
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June 18, 1950 


‘ = ws Vie 
Me, SueahGalbraith, Staff Director 
Caalition{onzAlcoholiand Drug 
: wnt: Women and: Their Children 
2087: Park' Road, “N.Ws 
Washington; Dc 20020 


Dear Ms, Galbraith: | 


. I want to express ny personal id pn eal to you for appearing 
before the Select Committee on Children, Youth, and Families at our 
hearing, “Law and Policy Affecting Addicted Wonen and Their 
Children® on May 17, 1990. Your testimony was, indeed, important 
to our work. ‘ 


The Committee is now in the process of preparing the transcript for 
printing. It would be helpful if you would go over the enclosed 
copy of your remarks to assure that they ara accurate, and return 
the tranacript to us by June 27 with any necessary corrections. 
In ee I am requesting a response in writing to the following 
question: 


7 
‘S. 


I am very impressed with the list of uenbera in your 
Coalition on Alcohol and Drug Dependent Women and Their 
Children. The key reconnendation of your coalition seens 
to be placing real teath in the 10% set-aside for wonen's 
drug treatment in the Alcohol, Drug and antal Health 
Services Block Grant. What ara the top two or three 
recommendations of the Coalition beyond accountability 
wechanigus- in the set-aside? . 
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~~" {Enclosed is my marked copy of the transcript fron your 
hearing:on. “Lav: and Policy Affecting “Addicted Women and 
“Their Children,* Thank you again: for the opportunity to 
and=for-your important work on this issue. 


~Wtires-additional: reccamandations for enbanoing services 
alcoholic and drug dependent Women and their 
ch-are supported bythe coalition ere: 
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3. ‘Substantially incxeass Head ‘start funding to expand 
i eligibility, attract and retain qualified stare, pernit 
‘ training and, enhance services. é = 
I would be happy to provide You with more details on- . 
these proposals. Please feel free to cali me if you have 
any questions or if you nead additidnal information. 


Sincerely, 
Sac CeLhres hLO. 


Susan Galbraith 
Director 
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cndoding-to this: service to caretaker relatives “would not a 

have :toprovide Lt °to- all’ other Medicaid elig | “abi 

It also exempts residents of treatzent. facdiitins: (aa defined in oy 

a ) fee from ‘the: "inatifution for uental diseases" | _(BEMDY) exclusion. i 

se « peGblak-a corrects. a technical problen for” lox Yraguant woren who eS 

; ara. Madicald-@ligible only due -to their p and linited per 
ra. incore (as opposed to being eligible as a ayoe pe reotpiant) » Under “WM 
a - gurcent. law, these Wonen lose their Nedicaid oi aftity “2 to 3 Bl 
rer; ONthS -etter the “dnd: 5f° thely pre nancy. is. section would “ 
ce extend thelr eligibility to 12 nontha Sinn the end of theirs 
ace -pragnancy.. Services ‘Povexed during this period would continue to* iss 
SAS wba: 'Liaited--to- paremancy’ © pureed ‘and postpartun' services which g 
we “SHGLUASS-aicohol ism: an drug dep apendency treatuent services. The “e 
aa purpose ot Standing’ al ‘eligi ity is to allow a pregnant woman who i 
ba a anters:tradtnent: “jjate in her pregnanoy to. complete treatzent, si 
ht ° i 
— section: 5 ister: adde-alcohidlion and drug depéndancy treatment % 
a. services to. the”. auntry List of M@dicaia darvices. - aes 
ir Section 6 has-threa” “main, parts, The ‘fixst part of section Ea 


‘ne 6. sets out the various services that must be provided by an 
alcoholien’ and girug dependency residential treatneae facility. xt 
also limits: coverage to non-profit non~hoepital facilities 
with no. greater: than’ 40 -beda; 

The°sacond part of seotion-6 Yeguires facilities wishing to 
get Medicaid refubirsanant to bs certified by the Alcohol and Drug 
Abuse’ Single State Agency as: ‘being able to provide the full range 
of servites required. Ths purpose of this requirement ia to help 
ensure quality of care by having treatment facilities reviewed by 
the state agency with greatest expertiae in alcohol and drug 
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wader: the, “S39%- “of poverty. -aategory. 


: Amend - “3982 (a), (20) te) - “of the Social security Act (42 usc 
1396a(a) { Qa ‘bys sexting. -f{portion underlined): 


(VIZ): - ‘the. -medicr: assietance made availablea-to an 
individual -described in. subsection (1) (2) (A). ‘who ie 
eligible’: for < eee assistance only ‘because of 
eavpreereenhy (0) {a) ee (IV) or WG ret) mer ahail ba Aguiees 
° pregnancy eluding @livery; po 

and fanily. isonet peevines) and "to other: foe: {ons 
ose mY: complicate pregnancy : * 
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3. Optional coverage of xesidential treatment for specified 
caretaker relatives. 


Amend 1902(a) (10) (42 USC 1396a(a)(10)} by adding at the end of 
the sentence following subpaxt (E): 
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Da anend. 1903(1) (1) [42 usc 2396a(2)(1))] _by insertd i Ae 
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ry = 5. Listing of residential treataent services, 


Amend 1908(a) (42 usc 1396d(a)) by adding subpart (23) aa follows: 


"(23) alcoholism and drug dependency residential 
Scie (as deZined £1 subsection (t) of this 
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6. Definstion and requirements of rsoidential treatzcat services. 
Amand 1995 [42 USC 1396) by adding subsection (t} as follows! 
Ayby(a): The tera ‘talocholism and drug -dependenc 

tev (a): 2 : drug a pendency 


ree: 
Antlude.the sollowing services provided either Uirectly 
oz by ccatvact by a non~-profit-‘residential treatuen” 
faadzity-that ia not licensed as & hospital ani has no 
qreater-thay forty-beda ¢ a . 

(A) addiction educatics. and treatment zervicus based 

upon ‘iwiividualised treatuent plans? 

(3) ivdividual, group and family counseling) 

(C) -opportunity ‘for invelvement in A.coholics 

Ansnyaous, Narcotics Anonymous. and other support 


ies 


aut 


planning services, including where sppropriate 

aarvices. provided under Title V of this act 

(Metesnsl ‘and Child Health Barvices Bleck Grant) 

and services and nutritiona? ‘supplements vorovided 

Wwalex (need cite here} (Women, infants and Children 
1 " 


Programa) . 

) xoom and board for parents and their children 

up to age 13), subject Ho: anecnabs¢ lini. téons 
-Amposed the. service provider on the number of 

the: children, in a etructured, supervised and 

+ Gevelopmencally appropriate environment) 

(F) for parentu, parenting skills trainiz; and other 
family support services; 

(G) domestic violence ané sexual abuse counseling 
where appropriate; F 

(3) uccess to developmentai services for pre-school 
children and yublic edueation for school-aged 
children and parents who have not completed high 
school including assistance to parenta 47, enrolling 
their children in school.; 

(I) access and referral to literacy, vocational and 
Other euploymant related counseling and training 
where ‘.propriata; 

(3) oh’.d care that maccs applicable standards of state 
and local law; 

(K) counseling for tha children of parsons in 
treatment; 

{L) access and referral to other health and social 
rarvices where appropriate; 

(4) reentry counseling and activities; 

(N) discharge planning inolucing assistance in obtaining 
suitable affordable housing and employment upon 
Gischazge: 

(0) xeferral to appropriate aftercare upon : 
discharge; and i 
(¥) continuing speoialized training for staff in the ‘ 
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# (9); ee? Lit ‘extant covered under this Title, alcoholism S| 
snoy xaaidential treateent services ahall a! 

‘undex’a state plan-for ‘such period of tine = = 

aS image begeseaty, £08 for each individual receiv a 
these: services. Notwiths' ing -§ 

thisempinee a atate plan may limit coverage of & 

* tiomanee and: sarug Gependency vesidentiel treatuent & 
sexyices to a period not less than 12 months. A state - 
maysubjact aldoholisn and ency residential *S 
‘wexvices to prior authorisation and utilization et) 

veview., requirements to eneure that sexvices are es 
appropriate and meticaliy necessary." re 
"(4) Mothing in this sursection shall exclude other i 
Sicoholisn and drug dependency treatment sexvices from 4 
coverage under a state plan to the extent such services wt 


may ctherwise be covered uncler this Title." 


7. Payment for residential treatme xt services. 


soution 1903(a) (23) (%) [42 USC 13962(a)(23)(B)} ts amended by 
dnsertiuy “for payment for services desoribad in section 
1908(8) (2) (ey onda the plan" the following: 


(7 ae 


“,and for payment for services described in subsection 
{2) of section 1903(t) under the plan,". 


&. Bffective date. 


= “Effective dato- The amendments made by this seotion = 
peli to payuents under Title XIX of the Sociel Seourity - 
2 on July 3, 1991 without regard to whether = 
q- eine} Feguiations to rt out such amendments have been : 
a promulgated by such date : 
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June 18, 1990 


David Gates, J.D, 
Wational Health Law Progran 
2028. Street, X.W., Suite 400 
Washington, D.C. 20036 


Dear Mr. Gates: 


i want to express ny parsonal appreciate to you for appearing 
before thu-delect Comzittee on Childran, Youth, and Fesilies st our 
hearing, “Law and Policy Affecting Addicesd Women and Thair 
Children® on May 17, 1990. Your testimony was, indeed, iwportant 


to our work. 


The Committee is now in the process of preparing the transcript for 
printing. It would be helpful if you would qo over the enclosed 
copy of your remarks to assure that they are accurete, and return 
“he transcript to us by June 27 with any necessary corrections. 

In addition, I am requesting a response in writing to the following 


questions: 


Have you completed your survey of the 10 etates' polioies 
regarding reinburserent for drug treatzent through 
Medicaid? Tf it is possible at thio time, would you 
briefly summarize your findings? 


Let ne agsin express wy thanks, and that of the other monbers of 
the Committee for your participation. 


Cea eli 


Chairuan 
Select Comaittee on Childre.., 
Youth, and Panilies 


Enclosute 


{The survey of the 10 States’ policies reg 


3 poli arding reimbursement for 
drug treatment through Medicaid is retained in Comimittee files.] 
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Paspaagd Statement or dtut Harr AND danst Dinsmore, Ssyion ATTORNEY AND 
CoMmuntcations Dinucror, Nationa CentER ror PROSECUTION OF Cup Anuar, 


ls Chatrman and Members of the Select Comstttee: We appreciate the 
“Opportunity to submit testimony on the topic of legal and policy matters 

-affecting déug-dependent mothers. 80th of us have “ong experience as child 
advocates -in-the legal arens, as wot} as working with child welfare, heal . 


“professtonats and-family service croups. 3111 # att, Senior Attorney at che 


“Mattonal Center for Prosecution of Child AbUsé, will returnto Oakland, 4 
California this fatl, where she {3-3 Deputy Dfstrict Attorney for Alameda 2 
Countys-responsible for reviewing some:2400 ch{ld abuse Cases each year. of 

~ Janet Dinsmore, Comaunications Oireétor-for the Center, has worked for 2 4 
” vamtety of “ahi dren's groups and written extenstvely on legal and soc{al a 
retorr.. We commend your tireless leadership on behalf of children, Mr. “ 
Chairman, and the major contributions of this Committee to addressing the 3 
feeds oy ‘thé most vulnerable in our nation. “< 
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Qn Mother's Day a 28 year-o'd woman stands in a prison hallway 
holdieg her child and cries. She is a prisoner and she {3 having the 
first visit from her childran in 13 months. 8ut the reasons for her 
tears appéar much greater than the visit alone. It is the fi'st time, 
shé Says, she can hold her children as & drug-free woman. She credits 2 
prison with helping her to “be clean for the first time since I was 13 
years old,” and says, “it is a blessing for me ta be here* (Washiagton : 
Post, 5/14/90). oy 


x 
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With nation? attention focused on drug use and drug-related crine and a 
violence, few isswes provoke more controversy or frustration then subsiance 4 
abuse by pregnant wornn. Thera is little dispute over its undesirability or a 
harmfulness--to the woman, the fetus or existing children in the home, But 

there is intense disagreement over how, when, where and who should attempt to ? 
stop it, and whose rights take precedence. t 


Criminal justice, medical and social service professionals are divided 
wong themselves and each other over how best to respond to maternal drug use. y 
The issue also Splits women's and children’s advocates-- long-time allies on “ 
family violence concerns~-legislators, treatment providers, and correctional : 
officials, and “pTaces traditional opponents such as pro-choice and F 
right-to-life advocates on the same side against prosecution, Opposition to F 
prosecution (or, “punitive measures," as it is euphemistically referred to) t 
Seems, in fact, the one area of agreement for many health and women's rights ‘ 
groups. These same tndividuals define “orosecution” or “punitive measures" as 


re one thing--jat? with no treatment and automatic loss of any children ‘ 
Avotved, 


The developing polarization between some women's ryghts groups and 
tradfti_.al criminal justice approaches to Grug dependent women and their drug 
exposed infants is wasting time, effort and most of all, energy. Facing off 
against each other tnstead of standing together for the well-being of 
drug-iapaired women and their children fs draining valuable resources society 
cannot afford to waste at a time when so many lives are being lost or 
permanently damaged by drug abuse. Fueling the debate are nyths about : 
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prosecution, myths about treatment, myths about the role of social service 
agencies, myths about motives and a whole range of genuine problems we should 
$e working to address. 


One of the most prevalent myths is that treatment must be voluntary to 
be effective and that those who abuse drugs would stop doing so if treatment 


ate 


? 


win ables titel og 


pifxcey 


precipitattng factor for their entry into treatment, this is simply 
unrealistic, Orug counselors, probation officers, and former addicts readily 
acknowledge that court supervision is often critical to maintenance in a 
treatment program. Research confirms that while criminal sanctions ALONE do 
not reduce drug abuse, “The coercive power, surveillance potential and time 
offered through criminal sanctions open significant opportunities for 
effectively treating the cocaine-heroin abuser....There are a variety of 
pressures that bring hardcore drug abusers into treatment: parents, employers, 
loved ones and friends may al1 apply psychological and social pressures. The 
most powerful pressure, however, may be the threat of legal sanction--the 
threat of arrest and conviction, and most importantly, the threat of 
incarceration. The leverage created by this threat, and by tne sanction 
itself, permits treatment to be considered a viable option by serious 
abusers." (Source: National Institute of Justice, Issues and Practices in 
Criminal Justice, March 1988) 


The fact that treatment counselors, health professionals and former 
substance abusers acknowledge this fact has not softened t utcry against 
“punitive measures.” Is anyone listening? 
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Realistically, the only way that answers will be found to the complex 
questions posed by parental drug use is through understanding and cooperation. 
To gain that cooperation it may be necessary for social service, women's 
rights and health groups to look more closely at their prejudices and the 
power and potential for good that exist with the criminal justice syste’. At 
the same time, criminal justice professionals may be called on to lay down 
their spears and look more carefully at the big picture, to see whether 
traditional forms of law enforcement can be better shaped to deal with a — 
problem that {s both legal and social in nature. fe 
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One of the largest and most powerful forces in this country is the of 
criminal justice system. One may decry that fact but it {s nonetleless so. wd 
Since drug use is against the law--a crime that {s neither aggravated nor 

mitigated by childbearing--the criminal justice system has a powerful tool in 

its hands. It {s time for all concerned groups to find ways of using that ' 

tool to deal with a problem that fails to respond to other attempts to 

‘mieliorate it. 


The perception repeated again and again--that the criminal justice 
system wants only to punish women by putting them in jail--ignores the reality 
of the system and stifles the search for solutions. It has also distorted the 
debate by focusing attention on a tiny fraction of criminal cases ioe 
drug use by pregnant women and child caretakers. Within the criminal justice 
system’s boundartes rest many different means of dealing with crime: 
probation, diversion, deferred prosecution, treatment in lieu of 
incarceration, etc. The list of siternatives {s long and useful to consider. 
Much of the outcry against prosecution, however, {is rooted tn these very few 


but highty publictzed cases involving novel uses of traditional laws to 
prosecute women who have given birth to drug-affected t-sies, The best known 
of those cases, in sanford, Florida, involved the prosecution of a woman for 
delivery of drugs:to-a atnor based on the transfer of wuss through the 
umbtlical’cord between the time of birth and cutting of the curd. Other cases 
have involved prosecuting the mather for possession of illegil substances 
based. on the. presence of drugs in-the baby's system at birth. There have 
" additionally been. some attempts to pro’ scufe the mother Ma vanfety of abuse 
_ theories based-on the condition of the‘baby at birth resu'ting from the 
‘mother's. ingestion of drugs Sur'ing Sregnascy: Fex-of. thesis caves have 
proceadéd'to trial, and only one {s currently. known to be Hendiiig appeal, 


“Most of these prosecutions are-the result of medical workirs' 

trations: over. a mother's production of not one but two, three or ten 

babies bocn with the kind of damage that makes thair initial weeks and months 
a living-hetl and, it appears, probably haunt thew for the remainder of their 
lives, if they’survive. While some deride the apparently pun’tive focus of 
thase prosecutions, one wonders if those same datractors truly belleve we must 

-watt, until’ society resolves under lying ‘problems such as poverty, 
diserigination and hopelessness before responding to the current crisis with 
alt the creativity we can muster. 
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The vast majority of drug-related cases processed by the criminal 
qeerice system have mothing- to do with pregnancy. Orug crimes, however, bring 
nto the system hundreds of thousands of mothers and fathers whose substance 
abuse efidanger's their current and future families. It is on these individuals 
who are already in the system that we should be concentrating our attention, 

The: potential for making a significant impact in terms of successful Grug 
treatment is truly enormous, 


7 ‘Pregnancy does not excuse crimtnal behavior but in many cases can de an 
addittonal factor in atsessing an individual's criminal penalty, Thé use of 
diversion for example, has long been a means of Gealing with drug addicts as 
well as other first-time criminal offenders. It is similar to probation in 
that there: are requirements that the diverted individual aust fulfill but 
there need be fo conviction. If the individual completes diversion 
requirements, the case is dismissed. At least two diversion programs in the 
country have been specifically develoned for pregnant Crug-abusing womcn, sad 
include such requirements as regular prenatal care and staying off drugs. One 
program requires participation in a treatment program, and the other strongly 
encourages it. While these programs are in the very early stages, they seen 
to hold promise for wide replication in the future, 


Most jurisdictions grant probation in many cases involving pregnant drug 
abusers. Probation can and should include not onty drug treatment but also a 
requirement that the nomen participate in a prenatal progras that will help 
keep her and the baby healthy. In some cases when the crima is either so 
Sevious or is a repeat offense the court can and often does sentence drug 
offenders to treatment facilities in leu of jail. Such sentences can benefit 
beth baby and mother, allowing the baby a drug-free prenatal environment and 
the hope that the mother will remain drug-free following completion of her 
sentence, 
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When ef] else fails and there is no alternative to incarceration, 
comprehensive long-term drug treatment in jail or prison should be used, ven 
here,.stonificant incentives for treatment can be butlt in through early 
release: progeams bused on credits. earned through participation in.drug 
traatment.—. The. tacluston of such treatment within institutions is becoming 
wore comion with the rising recognition of the close relationships between 


* _eriminalsbehavior and drug use. 
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Pros@citors. throughout the country acknowledge the lack of effective 
treatment fac’ lities and.in many jurisdictions are working with other agencies 
to ‘identify: funding and comprehensive programs for pregnant addicts. The 
National Center for Prosecution of Child Abuse receives many calls from 
prosecitors:wko are-working with task forces made up of health, social 
service, family court and law enforcement officials to develop services for 
drugevavaged families. The National District Attorneys Association (NOAA) has 
also formally recommended a treatment option for offenders on probation and a 
‘method for funding drug abuse education and treatment in its “Proposed 
Amendments to the Uniform Contrplied Substances Act" {UCSA, 1989), NDAA has 
also proposed in the UCSA a funding mechanism that has raised millions of 
_ dollars for drug education and treatment in New Jersey. 


Thare is much discussion of the need for treatment that is accessible, 
that accepts pregnant women on Medicaid, that offers resources for resicential 
or day-care if needed, and that is sensitive to the unique needs of ferale 
addicts and women of color, What is missing from the discussion is 
recognition that many addicts--particularly crack addicts who face a long-term 
recovery period~-tind it difficult or impossible to remain drug-free without 
some outside coercion in addition to extensive support. At a recent meeting 
of the Coalition on Alcoho? and Drug Dependant Women and Their Children, a 
veteran, Philadelphia health worker, Bruni Sepulvada spoke eloquentiy of the 
problems she faces in persuading addicts to get into and remain committed tc 
treatment. Despite apce: ently heroic efforts on the part of her health 
workers, the work is filled with frustration and failure. One of the bright 
spots, she said, is a successful “behavior modification" program involving 
hard-core parolees whose requirements include participation in treatment. 
Several, she said, have asked to remain under electronic survetllance past 
their release date, knowing they could resist street pressure to resuwe drug 
use only when they and their peers knew they had to answer to the criminal 
justice system. 


This fall, according to the NEW YORK TIMES, 40-60 percent of the 
children entering kindergarten in some neighborhoods have drug-related 
problems. Last year's jump in child abuse and neglect reports--reaching an 
all-time high of 2.4 million--were directly related to parental and caretaker 
drug use, according to the National Coamittee for Prevention of Child Abuse. 
The Comittee also reported that child protection agencies were so overwhelmed 
with cases, only the most severe were being addressed, leaving others to 
worsen until they too became emergencies. 


Alcoholics Anonymous, one of the most respected and successful addiction 
treatment programs, has said that people do not seek treatment before “hitting 
bottom." Those who would resove intervention by the criminal justice system 
as a “bottom" ignore the fact that for many people, the alternative to prison 
will be the grave, There is no time left to wait for the “hit bottom 
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syndrome” to occur naturally to help save the women and children that drugs 

are destroying. The criminal justice system, working in partnersdip with 

- other agencies, has the tools to force the acceptance of treatmatt now, and 
‘ways must be found to work together with rather‘ than against each other, 


F cod \ 

The woman being visited by her child in prison ‘paid a high price for her 
habit but the result is beyond value. In exchange for some months id yrison, 
She got back a life, one that had been in limbo for 15 years. Equally 
important, her children ie a mother they would otherwise never. haya known, 
She apparentiy believes it was well worth the price, ~ 


So perhaps it-is time for the criminal justice system, social services, 
and woman's rights groups to sit down and talk, and start acting together on 
behalf of those who need true advocacy, Only as a joint effort will this. 
tragic problem be solved, and it is one problem we HAVE to solve. * 
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Preearep STATEMENT OF THE NATIONAL ASSOCIATION OF Pusiic Hospn aus, 
Wasuincton, DC 


The National Aseociation.of Public Hospitals 
(NAPH) ould like to take this opportunity to submit 
this statenent to the House. Select Committee on 
Children; Youth, afd. Parilies in connection with the 
Committes's May 17th hearing on chemically-dapendent 
pregnant women. NAPH consists of over 90 urban public 
and non-profit hospitals that serve as major referral 
centers, teaching hospitals, and hospitcls of last 
‘resort, for-the poor and modicall underserved in most 
a of ‘ouk-nation's. largest metropolitan areas. Many of 
er NAPH's hospitals treat « disproportionate share .of 

a addicted mothers and thuir children. As a result of 
this and other resource demands, many NAPH hoapitals 
are on the edge of financial collapse and in desperate 
need of increased governwental support. 
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- The consequences of substance abuse among pregnant 
a women are numerous, First, substance-abusing women | 
2, often lack access to prenatal care or may not seek it. 
Gy Sacond, babies exposed to substance abuse sre more 
= likely to be born prematurely and have low birth rate, 
ee increasing their risk of infant mortality and childhoods 
disability, as wall as their need for intensive and 
expensive hospital care. Third, a drug-exposed baby 
4 has a myriad of physical and emotions] probleas which 
ay are particularly stressful to an addicted parent. Each 
& of these probleus, directly or indirectly, increases 
the demand on the U.S. hospital system, especially 
public hospitals, Without additional government 
hed ech our hospitals will be unable to acet this 
emand. 


Unfortunately, information is liaited with respect 
to the magnitude of the substance abuse problem as it 
impacts hospitals across the country. NAPH, however, 
recently surveyed 26 mexber hospitais and identified 
2,693 infants exposed to cocaine during 1988. this 
represents an average of 104 cases per institution. 
During the first half of 1989, the annualized averay@ 
increased to 122 cases per institution. It should be 
neted that very few institutions have universal 
testing, so in most cases the infants identified are 
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"dere 86 by self-reporting ‘by the-acther or by testing as a result 


of-infaht characteristics: and ‘suspected .drug : : 
the-Linited NAPE. study faveale two disturbing trends. “Firsty! 


a 


“one, further iplustrate © as e -Gbasitvations, a recent study at 


utilized "crack" cocaina-within.a ‘7aehour -period prior to 
delivery,. -In. the widdie-df-the nation, almost one out of six 
babies born ‘at the-public hospital-tested positive for cocaine! 
Moreover, 1990 hirth projections of cocaine-affucted infants at 
Truman already are significantly higher than 1988 statistics. 


The plight~of -tha-public hospitals cannot be overstated. 
Trausa Centers: and emergency rooms are overcrowded to the’ 
breaking point. Occupancy rates continue to rise, vopping’ 100 
percent in some cities, and critically ill patients wait &p to 36 
hours for an inpatient bed. Gang violence, AIDS, refugeés and 
other: problens are growing at an alarming rate in sone cities - 
greatly compromising, théir ability to serve less seriously i111 
indigent patients. combined with these problems, the additional 
stresa-of ‘treating a growing population of substance-abusing 
mothers and their children has pushed many public hospitals to 
the brink of financial ruin. 
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May 30, 1990 a 
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- Drs, Carai statuto,. . "y 

- U.8. House of- Representatives ase 
_Select-Comittes-on Children, Youth & Fanily ory 

‘Houne Office Building ae 

Room 38600 zg 

Washington, D.C. 20515 sit 

Mr. |. Chairman, and Other Distinguished Members of the Select . 

Committee on Children, Youth & Parmily: SS 

I am Rev. John P. Snyth, Executive Director of Columbus-Maryville “og 

mers feta Center, 800 W. Montrose, Chicago, Illinois. I am a; 

writ to provide information regarding the children under our we 

cares. a8 

. ‘ 

Maryville Academy originated in 1883 when the Chicago Fire 4 

resulted in hundreds of needy orphans. Since that tine, ® 

Maryville has treated tens of thousands of Illinois youth who “ 

have become wards of the State. Many of our current youth have 2 

been ‘the victims of physical, sexual and emotional abuse and *y 

neglect: our "mission" if you will, is to help these children to ony 

become successful. They are given a place to sleep, ‘food, a 

clothing, and most important, they are given love, care, and 2 

concern - to some, foreign concepts. Maryville currently oe 

tes on eight campuses throughout Northern Illinois and . 

Wisconsin. Maryville has assuned the responsibility for hiring, % 

training, and supervising all Center staff. All staff receive & 

ae extensive training in the Family-Teaching model of child-care + 
e with its emphasis on Teaching, Evaluation, and Consultation. 3 
et The most recent addition is the Columbus-Maryville Reception - 
ad Center. This movement persitted the expansion of the fo.mer ; 
Sea Emergency Service Center for children removed from Cook County & 
ee homes due to suspected abuse and/or neglect. ‘The Center openud é 
rom in June of 1988 and is under an operational contract from the 3 
Illinois Department of Children and Family Services. Columbus- ¢ 
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Maryville has to date treated 7,500 children from newborns to age 

7 twenty, and provides emergency protective residential care and 
medical evakaations. In accord with the IDCFS, we make every 
attewpt to return a child to their natural parents whenever 
feasibly possible. 
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Taough currently licensed to serve 120 children, we are 
constantly: requested to increase capacity to accommodate the 

: “growing + ‘Numbers of DCFS -wards, and drug-~addicted newborns. 
Ad on-to .Columbus-Maryville is .open twenty-four hours each 
day with-a-.no-decline policy. n 
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Some-of our: neédiest admissions-are the infants born addicted to 

cocaine, ~~ Currefitly, we:-are caring for twenty-one cocaine ie 
, addicted.and four AIDS infected newborns. These. infants require 8 

more “attantion and: more nurturing than most as they s' le ” Ag 


through cocaine withdrawal. At-this point, the medical comunity o 
cannot ‘help; them:through their fight. Only hugging, feeding and ‘ 
Changing -will help’ thea in this terrible process. ‘Thanks to the are: 
dedication and generosity of our staff and voluntears, these ” 
Anfants undergo a dramatic change in a short tine:. ‘Thuy begin to 
enjoy the human touch, to listen to the lullabies that are sung 
to Aone They begin to open up to *he world outside of theiz own 
pain. 
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Columbus-Maryville was recently visitec by Mr. Ben Wolf, Attorney 
‘for: the American Civil Liberties Union and by Mr. Ira Schwartz, * 
Director ‘for the Study of Youth Policy at the University of 
Michigan."Both Mr. Wolf and Mr. Schwartz toured the facility, and 


—— -visited with staff, children, and cocaino babies. Mr. Schwartz ° 
poe ‘expressed a desire: that the children; especially. the cocains i: 
Ut babies,<be placed into foster care immédintaly. He stated, "We ed 
a, ali would want something different: (for these children), but 4 
ie Colusbus-Maryville is doing the best it can." a 
ea My thanks to the conmittee for allowing ma this opportunity to 2: 
Be discuss the work done at Coluabus-Maryville Recaption Center. 
ca Sincerely, 4 
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ae STATEMENT or Bensamin S. Wows, Drrecror, CHILDREN’s AND INSTITUTION- 
Aurzgn Pexsons PRosect, Rocer Baupwin FOUNDATION or ACLU, Inc., Cuicaco, IL 


The Anexican. civit Liberties Union’ of “r1Linots isa 
_ statavide organization of approximately 15,000 menbers dedicatad 
* 0 pe waerving the Bil1 of Rights and enforcing laws to pestecs 
eivil ‘Liberties. the “ACLY of Illinois and ite parent 
orgéidzatiin; “tie American Civil Liberties Union, have had a long 
history of defending the rights of children and families. 


pag Attorneys for the Roger Baldwin Foundation of the ACLU, the 
Be . Litigation arm of-the Acw of Tllinois, have represented 


5 
2 


thousands of children whe are wards of the state or who are 


Ft ye 


Ay 


incarcerated in government inetitutions such as detention 


oa cetera, ‘shelters and psychiatric hospitals. See, @.9., BH. v. 

ne ‘Zohnson, 715 F.Supp. 1387 (N.D. Ill. 10989)? A.T, v. County of 

fea cook, 623 F.Supp. 775 (N.D. T11. 1985). 

ie -} am the Director of the Roger Baldwin Foundation's in 
Pine } > 
ro ‘Children‘s and Inutitutionalized Person's Project. In that ¢ 
ce 2 capacity, I represent .in federal court class actions the nore é 
ya bes bed . c 


a * | that 20,000 children in the custody of the Illinois Department of 


oa Children and Fanily Services ("DCPS"). I have reviewed thousands 
ay? of pages of internal state documents and personally interviewed 
nha dozens of foster children, foster parents, birth parents and 


SES 


caseworkers. In my work on behalf of our most powerless t 


eo 


citizens, I have come to believe that recent Illinois laws 
concerning babies who test positive for controlled substances at 
birth have done little to protect children and may well hava 


caused then considerable harn. 
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Our new laws permit DCFS and the juvenile courts 


conclusively to presune thet a newborn infant is neglected if his 


ox her “blood or urine contains any amount of a controlled 
substance...or a metabolite of a controlled substence..." unless 


the presence of the su “*4nce was the result of medical treatment 


3 


& 


to the mother or the infant. Ill. Rev. Stat., ch. 37, para. 802- 
-_«- 


spat 


3(c) (1989). See Ill. Rav. Stat. ch. 23, para 2053 (1989). our 


ei 
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child protection agencies long have had the power to remove 


a 
rab! 


children from environments which are harmful to them. See, @.9:, 


Seg oak 


Tl. Rev. Stat. ch. 37, para. 802-3(b} (1989). The read problem 


cat 


for wows time in Illinois us not been that DCFS and the «ccurts 


~ 
te 


were unable to obtain legal authority to pretect these children 
who were mistreated or neglacted by drug abusing mothers, but 


rather that the state had tey cervices or p)acements available 


idims Appar tte t 


when it decided that action uas needed. 


The new statutes have done nothing to address this problen. 
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One local shelter, the Columbus/Maryvilie Reception Center, for 


exanple, now typically has 40-45 bakies in its cars, some for 


Le tee Ae 


severtl months. As the caring and cozpassionate staff of the 


facility rreely acknowledge, an institution, even a well run one, 
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is not an appropriate place for a baby. ach infant needs to 


fora bonda# with a specific person, and they are not likely to ‘i 


Gavelop into Nnealthy adults if they spend their time under the 


cara ov people who work in shifts and volunteers who may not 


vefent © sted ht 


retuzn. ‘The life of these infants frequently is one of drift. 
disruption and pain. 
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The statutez woich require a finding that a newborn infant 
ia neglected sdlely because of a drug test foster rigid and 
simplistic stereotypes which disserve the interests of the 
children. Unquedtionably, some mothers with a history of drug 
use cannot peovide a safe, atable hone for a baby. Others can 
provide a suitable environment is spite of their past drug use, 


frequently with ‘ae help of treatment programs and other 


ae 
a ae 


services, or with the aid of kind relatives willing to assist in 


pane miaes 


child cara. CFS under the prior law needed to investigate and 


ot 
se 


make an individualized decision about the child's environment. 
Now the Jaw pernits a snap judgment and any real investigation 
can take months, if it happens at all. 

The result is tragic. Nearly every infant who is needlessly 
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removed ffom the home and forced to live in an inatitution for 


Fa 


any extended period of time suffers serious and irreparable harn. 
Yet this result is fostered by the simplistic approach of new 
laws supposedly designed to protect children. 
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As we allege in our pending class action lawsuit against 
DCFS, BH. v- Johnson No. 38 C 5599 (N.D. Ill.), the Zllinois 


child welfare system is in a state of collapse. Instead of the 


say 


rake 


twenty to twenty-five cases which national ecandards recommend, 
many DCFS caseworkers have caseloads of 60, 80 or even 100. 

Under these circumstances, the caseworkers cannot even assure 
that the children in their care are physica)ly safe. Hundreds of 
children have been abused and neglected in fostsr care and 


institutions. Many essential services are not availabia or have 
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long waiting lists. ‘the current approach which virtually 


guaruntees that the child welfare system will be flooded with 


newborn infants who test positive for drugs seens 


rareete Seby wat, 


counterproductive and cruel when we provide so little for then 


after we take them from their homes, 
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1989] WHAT DOES WEBSTER MEAN? 169 


is.still no clear national sentiment in favor of abortion. As a result, 
the text and history of our Constitution d 
right, but the post-Civil W. iments and the Constitution's his- 


3. Pregnant Women Will Retain Reasonable Liberty Beyond the 
Abortion Context. 


The final alarm that abortion proponents raise is that the 
Supreme Court’s approval of the Missouri Preamble and the 
demise of Roe will restrict pregnant women’s liberty. This claim is as 
unfounded as the rest. 

Abortion advocates see no middle way, only the extremes. 
Either every case is decided in favor of the mother or every case 1s 


Prrr. L. Rev 359. 389 & n.195 (1979) (noung that the more populous states had 
prohibited aboruon by the start of the Civil War), Quay, /usiifiable Abortion—Medical 


MONT RR SRa eam Suse Pe 


and Legal Foundations, 49 Geo. LJ. 395. 435 (1961) (identifving Connecticut as the 
a first state to cnminalize abortion by statute. in 1821); Witherspoon, Reexamaning Roe 
2 Nineteenth-Century Abortion Statutes and the Fourteenth Ammdment, 17 St. Mary's LJ. 29. 
a $3 (1985) (noung that thety of the thirty-seven states had anti-sbortion statutes by 
ES the year of the fourteenth amendment). 

a © The Missoun preamble reads: 

i 1.205 Lire seGins AT CONCEPTION- UNBORN CHILD DEFINED- FAILURE TO 

us PROVIDE PRENATAL CARE. NO CAUSE OF ACTION FOR 

* 1 The General Assembly of this state finds that: 

2 (1) The life of each human being begins at conception. 


(2) Unborn children have protectable interests in life. health. and 
3, well-bemng: 
ae (3) The natuial parents of unbom children have protectable 
interests in life, health. and well-being of their unborn child. 
2. Effectwe January 1. 1988. the laws of this state shall be mterpreted 
and constnied to acknowledge on behalf of the unborn child at everv 
stage of development. all the rights. privileges, and immunities available 
to other persons, citizens. and residents of this state. subyect only to the 
Constitution of the United States. and decisional interpretauons thereof 
a by the Unned States Supreme Court and specific provisions to the 
contrary in the statutes and provisions of this state. 
3. As used in this section. the term “UNBORN CHILDREN” or “UNBORN 
cHitp”™ shal} include all unborn child or children or the offspnng of 
human beings from the moment of conception uniil birth at every stage of 
biological devetopmeni. 
4. Nothing in this section shall be mterpreted as creating a cause of 
action against a woman for indirectly harming her unborn child by failing 
10 property care for herself or bv failmig to follow any particular program 
a of prenatal care. 


Mo. Ann. Stat. § 1.205 (Vernon 1989). 
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_tesolved in favor of the unborn child Yet Missouri’s Preamble is not 
the first recognition of the unborn's rights, and the courts previously 

_ have balanced the rights of both the mother and her child when they 
conflict. oe : 

Some believe that recognizing the unborn’s rights will result in 
extreme restrictions on pregnant women’s liberty. These people 
argue that we are on a slippery-slope.© They view the matter as one 
in which the rights of only one party may be considered so that, ° 
their -view, any consideration of fetal rights terminates maternai 
rights. They project onto pro-life advocates this same mindset, 
claiming that pro-life proponents believe that the unborn child’s 

- rights must always prevail. Such a view, however, is not well- 
founded. 


B. Protection of Fetal Rights Is Nothing New 


Courts have long recognized fetal rights in several areas of the 
law, including the criminal, property, tort, wrongful death, and 
equity realms, increasingly so with the rise of modern scientific 
understanding of prenatal development and the obligation to pre- 
vent handicaps for those who will be born.© 


65 See, eg. Rhoden The Judge in the Delivery Room: The Emergence of Court-Ordered 
Cesareans. 74 Catir. L. Rev. 1951, 1994 (1986) (“({CJourt ordered cesareans may start 
us down that ‘slippery slope’ toward controlling and coercing pregnant women in the 
name of fetal well-being”); Gallagher. Prenatal Invasions and Interveatwns: What's Wrong 
With Fetal Right, 10 Harv. Women's LJ. 9. 45 (1987) (* ‘The slippery slope’ of the 
threats posed by the fetal nghts proposals are no longer hypethetical."’). 

One commentator observes that even though “claims of slippery slope effect will 
not necessarily be invalid.” whey may be “wildly exaggerated.” He adds that 
“shppery slope claims deserve to be viewed skeptically, and the proponent of such a 
claim must be expected to provide the necessary empincal support. Schauer, 
Slippery Slopes, 99 Haxv. L. Rev. 361, 382 (1985). 

66 See, eg., Bopp & Coleson. supra note 5, at 246-88; Note, The Law and the 
Unborn Child: The Legal and Logical Inconsustences. 46 Notre Dame L. Rev. 849 (1971) 
(examining the right of the unborn in the context of property, torts, equity. criminal, 
and aboruon law). As many commentators have noted, Roe's declaration that the 
unborm have no nghts of personhood under the fourteenth amendment has been 
given a broad reading which 1s unwarranted: Roe did not elimmate the rghts of the 
unborn in other contexts. See Baran, “If You Prick Us, Do We Not Blesd?:"’ Of Shyluck. 
Fetuses, and the Concept of Person in the Law. 11 Law, Men. & Heactu Care 52. 56 (1983) 
("(T}he law has been largely willing to confer personhood upon the unborn when 
solid policy considerations have suggested that course “); Myers, Abuse and Neglect of 
the Unborn: Can the State Intervene? 28 Dug. L. Rev. i, 15 (1984); Parness & Pritchard. 
To Be Or, Not to Be: Protecting the Unborn Potennahty of Life, 51 U. Cin. L. Rev. 257, 258 
(1982); Note, Unborn Child: Can You Be Protected?, 22 U. Ricu. L. Rev. 285, 287 (1988) 
(Roe does not necessarily imply that the state may not grant legal recognition to the 
unborn in non-founcenth amendment cases). 
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Courts have even required mothers to perform or permit-certain 
actions: for. che protection of the unborn and her own health. “With 
adyances-in fetal .therapy®’-and the increasing recognition of prena- 
tal torts, the invocation of courts’ equitable powers to protect the 
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Be ‘unborn was a logical next step. Moreover, the practice of protecting 
ee the-unborn from preventable handicaps antedates Roe and despite 
me some. courts’ confusion, Roe™ should not affect it. 

S.* Se 

fora = x 

Sei 67 See, 2.g., Lenow, The Fetus as a Pahent: Emernng Rights asa Person?, 9 Am. $.L. & 
i Mep. 1. 28 (1983): (stating that “(t]he advent of fetal surgery techniques requires 
KE parents, physicians and the legal system to confront the question of how to 


detesmine the rights of the unbom fetal patient”). 
. 88 Some courts have misapplied Roe's viability line and have refused to protect 


om pre-viable children. In fact, a majority of courts that have intervened have done so 
si on behalf of the “viable” fetus. One notable exception 1s Taft v. Taft, 388 lass. 331, 
N 346 N.E.2d 395 (1983), where the court left open the possibility that "in some 
% situations . . . the State's interest . . . might be sufficiently compelling” to order a 
os pregnant woman to have medical treatment to protect a pre-viable fetus. id. at 334, 
‘ 446 N.E.2d at 397. However, with a majonty of the Justices on the Supreme Court 
o. recognizing that the states have a compelling interest in unborn life throughout 
is pregnancy, the viable/pre-viable distinction should be ehm:nated. If protecuon of 
oe the unborn was proper under Roe. it 1s @ forton proper after the demise of Roe 


69 Roe's holding that the unborn are not fourteenth amendment persons 1s 
applicable in any other context. See Bopp & Coleson, supra note 5, at 255-61. In 
é fact, Roe has been used to support intervention on behalf of the unborn where the 
bs mother chooses not to abort because of its recognition of an “important and 
Fo legitimate interest in protecting the potentiality of human life’ throughout 
‘ pregnancy. Roe, 410 U.S. at 162. Roe may, therefore, be viewed as a legitimization of 

feral rights and state authonty to protect them. See, ¢g, Dougherty. The Right to Begin 
" Life unth Sound Body and Mind: Fetal Patents and Conflicts with Ther Mothers, 63 U. Det 
-. L. Rev. 89, 104 (1985) ("(T]he other side of Roe 1s the establishment of the state's 
is compelling interest in protecting viable fetal life"); Myers, supra note 66, at 18 (“Roe 
makes clear that the state has a substantial authority to protect fetal life”); Note, supra 
note 66, at 288 (Roe “'legiumized the state's interest in protecung the potennal life of 
the unborn"). 

Myers extends the logic of Roe to its inescapable conclusion: 


a The state's interest in viable fetal life permits it to forbid abortuon, an act 

: designed to extinguish life. It follows from this that the state ts 

. empowered to proscribe other acts calculated or likely to lead to the same 
result. Furthermore, since the interest in preservation of fetal life 
authorizes imtervenuon to prevent destructive acts, 11 should also 
authonze limited compulsion of action which 1s necessary to preserve fetal 

life. Since a failure to act car; as surely lead to frustration of the state's 

‘ interest a$ an affirmative act, the underlying interest must reach both 

? cases, ... Since the state may proscribe acts leading to fetal death, and 
may, as a result, require birth, its interest in potential fife should extend to 

. the protection of the quality of life. 

Myers, supra note 66, at 18-19 (citanons omitted). One commentzator has even sug- 
gested that as viability is pushed back, “Roe soon may become a ‘nght-to-life’ deci- 
‘ sion." Rhoden, The New Neonatal Dilemma. Live Births from Late Abortions, 72 Geo LJ 
i 1451, 1454 (1984). 
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avbie 


transfusions, despite the mother's religious. convictions, to save her 


transfusions “both she (the mother] and the unborn child will die,""7! 
and held thatthe unbom child's -right to life outweighed the 
mother's religious beliefs”? =~ 

The courts also have allowed more intrusive procedures like 
caesarian sections. In 1981, the Georgia Supreme Court granted an 
order compelling a caesarian section over a woman’s religious objec- 
tions because a vaginal delivery endangered both her life and the 
child’s.”* In other cases, reported” and unreported,?® the trend 
toward court ordered caesarian section to protect the unborn from 
harm continues. 


Finally, courts have also acted to protect the unborn from a class 
of maternal actions which will lead to serious fetal damage. The con- 
cept of preventing avoidable prenatal injuries has strong support. In 


70 42 NJ. 421, 201 A.2d 537, cert. denied, 377 U.S. 985 (1964). 

71 fd. at 423, 201 A.2d at 538. 

72 See id. at 424, 201 A.2d at 538; see alo Crouse Irving Memorial Hosp., Inc. v. 
Paddock, 127 Misc. 2d 101, 485 N.Y.S.2d 443 (NY. Sup. Ct. 1985) (ordering blood 
transfusions to save a mother and child over the mother and father's religious 
odjections); /n Re Application of Jamaica Hosp., 128 Misc. 2d 1006, 491 N.Y.S.2d 
898 (N.Y. Sup. Ct. 1985) (ordering blood transfusion to save an 18-week-old fetus 
over materna) religious objections). 

73 See Jefferson v. Griffin Spalding County Hosp. Auth., 247 Ga. 86, 274 S.E.2d 
457 (1981), The mother in Jefferson had a conditicn known as complete placenta 
previa (blockage of the birth canal by the placenta). Evidence before the court 
revealed a vaginal birth would pose a 50% risk of death to the mother and a 99% risk 
for the child. Prior to the caesarian section, the condition corrected itself, which 1s 
rare, and the woman delivered normally. See also Lenow, supra note 67, at 21 n.128. 

74 See, eg., In re AC., 583 A.Qd Gtt, 61} (D.C. 1987). vacated and reh'g en banc 
granted, 589 A.2d 203 (D.C. 1988) (holding that a hospital could perform a caesanan 
section on a <erminally ill woman despite her objections). 

73 See, eg., Jurow & Paul, Cesarean Delwvery for Fetal Distress Without Maternal 
Consent, 63 Onster. & Gyn. 596 (1984) (discussing a case where doctors delivered a 
fetally distressed infant by cesarian section Against the mother’s wishes and without a 
court order); Kolder, Gallagher & Parsons, Coimi-Ordered Obstetncal Interventions, 316 
New Enc. J. Men. 1192, 1197 (1987) (noting a national survey counting instances of 
court appointed obstetrical procedures in cases of women refusing treatment 
necessary to preserve the health of the fetus); Watson & Selgestad, Fetal Versus 
Maternal Rights: Medical and Legs} Perspectives, 58 Am. J. Crstec. & Gyn. 209, 212 
(1981) (discussing /n re Unborn Baby Kenner, No. 79JN83 (Col. Juv. Ct.. Mar. 6, 
1979), where doctors performed a court orderéd caesarian section to safeguard an 
unbom infant's life in spite of the mother’s objections). 


BB 


1 


# 
, ay abe r vit is 
sRiedi& Hiei aGhSy wra ne ben Re 


1 


Soner 


tae Sep Zz 


: 


ool Ah 


words oot dS 1 


wad hse 


pes shot ets! 


Pret SERN Bey. pic cating coat Beek s Re, Pa ree a ee worthy “ger eee 


263 


1989} WHAT DOES WEBSTER MEAN? 173 


1960, the New Jersey Supreme Court declared “that 2 child has a 
‘legal right to begin life-with 4 sound mind and body."”° With the 
rapid advance of medical technology, certain prenatal ailments have 
become treatable in utero” and the fetus has become the “second 
patient."”* While some commentators have opposed court protec- 
tion of the unborn in such a situation,”® there is a shift in attitudes 
which favors balancing fetal rights with the mother's.°° This change 
appears even among pro-choice advocates®! and, as noted, the 
courts have already engaged in such balancing. : 

This action is appropriate.*? It makes no sense that a person 
should endure lifetime suffering because her mother cared nothing 
for the welfare of her child. The cases clearly show that courts will 
regulate activities that pose a substantial risk of significant harm to . 
the unborn child, provided that the court can reasonably accommo- : 
date the mother’s health, liberty, and bodily integrity interests. 

The extreme results predicted by those asserting an absolute 


76 Smith v. Brennan. 31 NJ. 353, 364. 157 A.2d 497, 503 (1960). 

1 See Harnson, Golbus & Filly, Management of the Fetus With a Corvectable 
Congenutal Defect, 246 J.A.M.A. 774, 776 (1981). 

73 WittsaMs Onsteraics vit (J. Pnichard & P. MacDonald eds. 16th ed. 11180); 
See alto Kolder, Gallagher & Parsons, supra note 75, at 1194 (notung that gynecologists 
and obstetricians take inte account the therapeutic interests of the fetus when faced 
with a mother who refuses fetal therapy). 

79 See, eg. Gallagher, supra note 65 

80 Compare Fletcher, The Fetus as Patent: Ethucal Issues, 246 J.A.M.A. 772, 772 
(1981) (“As tong as the fetus 1s not separate from the mother. choices about 
\reatment ought to be made only with her informed consent ”) with Fletcher. Ethical 
Considerations in and Beyond Experimental Fetal Therapy. 9 Seminars IN PERINATOLOGY 
130, 134 (1985) (“If the invervention may serve the future infant [with minimal 
matemal intrusion}, the refural of the mother. shou’ not be a final bamer to 
[treatment].”). 

5! See Robezison. Procreative Liberty and the Coxtrol of Conception. Pregnancy and 
Chidiurth, 69 Va. L. Rev. 405 (1983). Professor Robertson states’ “The maternal: 
fecal conflicis that anse im managiig pregnancy do not involve the woman's nght to 
procreate, but rather her right to bodily integnty tn “te course of procreating. Once 
she deardes to forego abortion and the state chooses to protect the fetus. the woman 
loses the liberty to act 1n ways that would adversely affect the fetus.”” /d. at 437. See 
also the comments of Harvard Law School Professor Ala.. Dershowitz. dispwung his 
colleague Lawrence Tribe, in Dershowitz, Pro-choiwe argument goes too far, Boston 
Herald, May 16, 1989, at 27, cos 1 (“Once a woman has made the decision to bear a 
child. the rights of the child should be taken into consideration. . . . [I]t does not 
follow, as a matter of consttutionaluy, principle of common sense, that a woman has 
the right to inflict a lifetime of suffering on her future child, simpls in order to satisfy 
a momentary whim for a quick fix."). 

82 Even John Stuart Mill, that ubrguitous authonty in treatises on bioethics and 
medico-legal matters. wrote that the ,2aximum individual freedom he champtoned 
should be limited where one's ‘rights con'de with the nghts of znother. See J. Min. 
ON Liserty 69-70 (G. Himmelfarb ed. 19 5). 
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right for the w woman®® are-not evident.in, the cases. Stallman v. Young- a 

: pus explodes the myth that the courts will allow either children to i 

es sue their methers for negligence, or others to sue for miscarriage.. In 2 
os te -Salhuan,” ythe ‘Ilinois-Suoreme- Court heid that an unborn child a 
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Injured in an: automobile-accident, but subsequently borne alive, 
~eould fot.sue her mother. 
a Thus, -although courts will consider the right « of a child to be 
- born witha sound-mind and body, they show no indication of disre- 
garding the rights and interests of the mother as well. The notion 
that recognizing fetal rights portends police raids to remove preg- 
nant women from the ski slopes, mandatory genetic testing, or even 
forced abortions is not borne out by reality.®° 


a 


V 


C. How the Balancing May be Improved 


x parts) $2 Pe ; 


fg Examining the cages demonstrates that io this point, the courts + 
‘ have engaged in an ad hoc analysis. A rule to guide judicial interven- ‘ 


tion, however, may be derived. 


Because the rights and interests of the mother and child are : 
inextricably intertwined prior to birth, the analysis considers both 
: and excludes neither. This principle is foundational in our rule-of- 
: law regime. One’s rights are properly limited where they interfere 
with those of another. Abandoning this egalitarian approach would 
return us to a class system ard grossly undercut our principle of 
equal justice under the law. 


ee Pw 


ape 


; A balancing approach would protect pregnant women’s rights 
' juct as it protects rights in other areas of law. When we prohibit 
yelling “Fire!” in a crowded theater, we do not take away the right to 
free speech. Rather, we curtail the right because it is outweighed by 
rights and interests of others, found to be more weighty in that case. 
Therefore, the only equitable approach to considering the rights and 
interests of both the mother and her child is to balance them. 


The result is a spectrum of instances in which at one end, the 


83 See Interview with Laurence Tribe, Morning Ed:hon, National Public Radio, 
July 14, 1989, quoted in Do PrecNant Women Lose Lecat. RiGHTs?, CONGRESSIONAL 
Quagteacy's Eprroriat Research Reports 44 (July 28, 1989) (positing that women 
might be punished for athletic activity). 

44 581 NLE.2d 355 (Ill. 1988). 

4% See Do Precnant Women Los’ Lecat RIGHTS?, supra note 83, at 422-24 
(quoting certain persons positing these iwo extremes as legitimate risks of 
recognizing fetal rights). 


£69 


265 


1989] WHAT DOES WEBSTER MEAN? 175 


interests of the mother outweigh those of the unborn child, and at 
the other, the unborn child must be protected.®® 

A two-pronged analysis is appropriate for determining when 
and how the court should act when a conflict of rights occurs.5” 

The first prong of the test may be stated thus: The court may 
act if the pregnant woman is engaging in knowing and intentional 
behavior which poses a substantial risk of significant harm to her 
unborn child, provided that the woman’s liberty, health, and bodily 
integrity interests may reasonably be accommodated. 

The purpose of this first prong is twofold. First, the court must 
examine the risk of harm to the unborn child to determine whether 
protective action is warranted, Second, if the risk of harm is serious 
enough to watrant protection, then the court must determine 
whether this protection can be achieved with a reasonable accommo- 
dation of the mother’s interests in liberty, bodily integrity, and 
health. If both cannot be met, a court should not act. 

The risk of harm is determined by considering both the substan- 
tiality of the risk and the significance of the harm. Where either is 
very low, there will be a low risk of harm. 

For example, activities such as jaywalking pose a zisk of signifi- 
cant harm fo the unbom child, but the risk itself is slight. Therefore, 
a court should not intervene. At the other end of the spectrum 
‘would be activities such as chronic and severe substance abuse, pos- 
ing near-certain risk of sign:acant harm.®* In such situations, a court 


86 As a preliminary matter, a court's jurisdiction over the mother and her 
unborn child must attach from some source. For example, a state statute prohibiting 
child abuse, or probation from a pre-existing cnminal conviction could provide the 
basis for the court's power over the mother. Further, the state's power could only be 
properly exercised after proving the facts to be used in balancing these mghts in a 
particular case, pursuant to proper procedures. 

87 The following test assumes a high degree of medical certa:nty and efficacy for 
any proposed procedure when medical treatment is sought against the mother's will. 
There are also other additional considerations: 

State intervention to protect fetal health should be considered only when 
(1) there is a high fikelihood of serious fetal disease, (2) there 1s a high 
level of diagnostic a1.4 prognostic accuracy, (3) there 1s strong scientific 
evidence that the proposed treatment is efficacious. (4) defernng 
intervention until after birth could cause significant further damage, (5) 
the risk to the mother 1s minimal, (6) interference with maternal privacy ts 
not egregious. and (7) attempts at persuasion. education, and obtaining 
informed consent have been exhausted. 
Landwirth, Fetal Abuse and Neglect: An Emerging Controversy, 79 Pepiatrics 508, 513 
(1987). 

48 Where the well-being of the mother 1s also at msk, the state has an additional 

interest at stake, especially if the harmful activity 1s cnminal. 
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may act proyided that it may make a reasonable accommodation of 
thie mother’s interests.. 

‘A reasonable accommodation of the mother's interests must 
consider the risk to the child together with the risk to and intrusive- 
ness. upon. the mother that the protective procedure or action 
requires, A court will determine the degree of risk to and intrusive- 
ness.upon the mother by considering the risk to the mother's health, 
the: physical discomfort and intrusiveness of any procedure, and the 
limitation on her liberty. Where there is a very high risk of harm to 
or intrusiveness upon the mother, no risk of harm to the child would 
justify state protective action for the child. Such would be the’ case 
where the mother’s life is at risk from the protective action. Where 
the risk of harm to or intrusiveness upon the mother is low and the 
risk of harm to the child is high, however, protective action would be 
appropriate. 

Where the state is justified in acting, it should act within the 
guidelines of the second prong of the test: in acting, the state must 
utilize the least restrictive means necessary to protect the life and 
health of the unborn. 

Because the purpose of enforcement is protective, not punitive, 
ex post facto penalties would have little value. By the time penalties 
could be imposed, the damage to the unborn would already have 
been done. For example, the threat of additional penalties will not 
deter a woman who is already abusing drugs and engaging in other 
illegal activity to support her habit, and they will not protect her 
unborn child. 

Further, court fashioned remedies protecting unborn life should 
be the most minimally intrusive possible. If periodic testing and 
counseling for substance abuse, in the context of probation for prior 
abuse, would be effective, then incarceration should be avoided. 
Otner “least restrictive” means of furthering the state’s interest in 
protecting the unborn from harm might include required warnings 
on alcoholic beverages and public education campaigns about the 
dangers drugs and alcohol pose .o unborn children. 

In the end, though, there is no logical or legal reason why a state 
may not go beyond public education measures to prevent activities 
which impose substantial risk of significant h.rm on the unborn. 
The state, however, must do so in a way that honors the interest of 
the woman in liberty, heahh, and bodily integrity. 
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B. Fetat Rights in Legal Contexts Other Than Abortion Law 


The anomalies of abortion jurisprudence may also be seen by a 
vemparison of the rights of the unborn in abortion law with their rights 
in other legal contexts. Before reviewing fetal rights in these other con- 
texts, ere is a brief criticism of the legal status of fetal life which Roe 
perpetuated. 

The Court referred to the legal status of fetal life in three contexts: 
(1) An inconclusive history of the legal treatment of the fetus,‘ (2) A 
discussion of personhood in the Constitution,‘*? and (3) An analysis of 
the legitimate state interest in protecting “potential” life.*** Subsequent 
Supreme Court opinions concerning the legal status of fetal life in any 
of the three contexts have not been rigorously principled. Nor have they 
adequately given effect to that legal interest especially given the extent 
to which fetal rights are protected in tort, property and criminal law.“ 
Furthermore, despite having imposed national guidelines on abortion, 
the C. urt has brought no rationality to !aws regulating treatment of the 
fetus. On the contrary, it has made a consistent and principled policy of 
protecting unborn life almost impossible. The Court has quite possibly 
aborted the nascent trend toward legal recognition of the dignity of un- 
born life. As Justice O’Connor has argued, the treatment accorded fetal 
life in abortion jurisprudence is illogical*®® since the state’s interest in 


442 U.S 584 (1979), the Court rejected a district court's holding that an adversarial, judicial-type 
hearing was required by due process for parental commument of minor children to mental institus 
tions Jd. at 607 The Court noted that such a hearing to challenge the parent's decision posed a 
danger of “significant intrusion tnto the parent-child relationship "fd at 610 The Court added 
“Putting the parents and child as adversanes often will be at odds with the presumption that 
parents act in the best interests of their child." Jd, This presumption seems non-existent in abor- 
ton cases 

Finally, the contras: is also observable in Bowen v American Hosp Ass'n, 476 US 610 
(1986), in which the Cour repeatedly referred to decisions for nontreatment by parents of handi- 
capped newborns Jd. at 631-39 The Court evinced no concern over the right of parents to make 
such nantreatment decainons fd. at 636 1.22 The notion of leaving the matter tn the parents’ 
hands, without governmental intrusion. underlay the whole epinion 

Although such a “lasssez-faire” zpproach 1s inappropriate in cases such 2s Bloumington’s 
Baby Doe, because human hfe ts at risk, the Court finds st appropriate But, when parents might 
svlect a “nontreatment” of the pregnancy of their minor child, beleving 1 to be in her best inter- 
est, the privacy eight of parents to rear their own children is no longer compelling Even noatfying 
the parents may be taboo, because parents who may be trusted to have their children’s best inter- 
ests at heart when deciding that they should not receive neonatal surgery, or when commiting 
them to a mental institution, suddenly lose ther competency to determine best mnterest when the 
subyect is abortion. 

456. Roe, 410 US at 159-62 

457, Id. at 156-59. 

458, fd. ac 154, 159, 165. 

459. See infra section HL-B-E, 2, & 3. 

480. Akron, 462 U.S. at 459 (O'Connor, J., dissenting) 
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protecting life exists throughout pr-gnancy.*” 3 


Back, then, to a discussion c. fetal rights in other legal contexts. 
Not only is abortion jurisprudence internally incoherent in regard to 
the protection of fetal life, it is inconsistent with related areas of law as zs 
well. In these related areas fetal rights are given greater protection. : 
Some jurisdictions even recognize pre-conception torts as well as the 
more usual variety of prenatal harms and interests. Although criminal 
and tort protection of the fetus is inadequate,*** the protection of “po- 
tential” life in the abortion context seems uninformed by the protection 
offered in these related areas.‘** 


ae 


1. Fetal rights in tort law 


The law of torts has secn a dramatic change in the past ninety 
years. The rights of the unborn child have moved from a position of 
little legal protection to a position where even preconception wrongs are 
recompensible. As duties to the fetus increase, the foundation upon 
which Roe sits erodes, turning it into the exception rather than the ruie 
in defining the personhocd of the fetus. 

The first American case which dealt with fetal injury was the cele- 
brated opinion by then Judge Oliver Wendell Holmes, Jr. in Dietrich 
v. Northampton.“ Holmes interpreted the Massachusetts wrongful 
death act to preclude recovery for the death of a four to five month old Z 
fetus.“** He held that “the unborn child was a part of the mother at the 
time of injury” and that “any damage to [the fetus] which was not too 
remote to be recovered for at all was recoverable by her.’** Dietrich 
was widely followed by other courts until 1¥46.4¢7 Holmes’ approach 
was buttressed by concern with problems of proving causation, and fear 
that allowing recovery wou!d lead to fictitious claims.*® : 


faut abel eee Maite pai ebh a olde anette, 


‘ 461. Id at 459, 460 (O'Connor, J., dissenting). 
e 462, Parness, Crimes Against the Unborn: Protecting and Respecting the Potentality of 
Human Life, 22 Harv. J. on Lessts. 97 (1985). 

463. Roe is sometimes read by lower court judges (and legislatures, too, no doubt) to prelude 
protection of fetal life, not just print to viability but in a vartety of criminal law contexts as well, 
For example, same courts have concluded that Hoe makes feticide during the first three months of 
Pregnancy unpunishaole Another struck down a statute requiring disposal of fetal remains “in a 
Manner consent wih . . other human remains” because, it reasoned, Noe does not permit the 
treatment of a fetus as a human being in any context Margaret S v Edwards, 488 F Supp 181, 
2U (ED La. 1980)(striking La Rev Sear Ann. § 42 '299 35 14 (1977)) 

464. 138 Mass. 14 (1884) 

465. The fetus lived for “ten of fifteen minutes” alier premature birth Dietrich, 138 Mass 


at 15. Nevertheless, the court referred to the newborn as an “unborn child.” Id. at 17 3 
460.. Id, at 17. 
467. Prosser ANO Kerron on tht Law of Torts 367 (W Keeton ed Sth ed 1984) ‘i 


468, Id. See, e.g. Magnolia Coca Cola Bottling Co v Jordan, 124 Tex 347, 78 S.W.2d 944 


(1935). 
274 
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Dietrich did not go uncriticized, however. in 1900, the Supreme 
Court of Illinois followed the reasoning of Dietrich in Allaire v. St. 
iLuke’s Hos ital.“ Justice Boggs issued a strong dissent, attacking the 
idez that the fetus was a part of the mother: 


Medical science and skill and experience have demonstrated that at a 
period of gestation in advance of the period of parturition the foetus is 
capable of independent and separate life, and that though within the 
body of the mother it is not merely a part of her body, for her body 
may di: in alf of its parts and the child remain alive and capable of 
maintaining life when separated from the dead body of the mothe: *”* 


Though medical knowledge of the separateness of the fetus from the 
mother was recognized at the turn of the century, the tort-related legal 
rights of th unborn were slow in coming. 

Recovery for prenatal injuries was finally allowed in 1946, in 
what William Prosser called “the most spectacular abrupt reversal of a 
well settled rule in the whole nistory. of the law of torts ‘7’ In Bon- 
brest v. Kotz,‘" a federal court allowed the plaintiff infant to recover 
fer injuries sustained when he was negligently taken, as a viable fetus, 
from his mother’s womb by the defendant docte. ‘7? The seasoning in 
Bonbrest (which closely followed that of Justice Boggs in his earlier 
dissent) stated: 


As to the viable child being part’ of its mother—this argument scems 
to me to be a contradiction in terms. True, it is in the womb, but it 1s 
capable now of extrauterine life—and while dependent for its contin- 
ued development on sustenance derived from its peculiar relationship 
to its mother, itis ne ‘art’ of the msther in the sen’, of a constitu- 
ent element—as that « wn is generally understood. Mouern medicine 
is replete with cases of living children Leing taken from dead methers. 
Indeed, apart from viability, a non- viable foetus is not parc of its 
mother.*7* 


As to the difficulty of proof of such claims, the court stated. “The law 
is presumed to keep pace with the scienccs and medical science cer- 
tainly has made progress since 1884. We are concerned here only with 
the right and not its implementation.”4”* - 

oince Bonbrest, every state has recognized prenatal harm as a l2- 


469. 184 Ill, 359, 56 N.E. 638 (1900). 
476. Id. at 370, 56 NE. at 641. 
471. W. Prosser, Hanpsoox OX THE Law oF Torts 336 (4th ed 1971) 
472. 68 F. Supp. 138 (F.D.C. 1946). 
473. Td. at 143. 
« 474. Id. at 140. 
re) 475, Id. at 143. ; 
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gitimate cause of action for a child subsequently born.‘* Compensation 
for prenatal injuries has also been allowed under the Federal Tort 
Claims Act in an action against the United States.‘t? Some states limit 
recovery to post-viability injuries, but the clear trend is toward recovery 
for all prenatal harm.‘ 

The justifications given for discarding the viability test vary. In 
Smith v. Brennan,” the New Jersey Supreme Court found that age is 
not the only determinant of viability, and, in borderline cases, there is 
no principled way to determine viability.“ The court said: 


We see.no reason for denying recovery for a prenatal injury because it 
occurred before the infant was capable of separate existence. Whether 
viable or not at the time of the injury, the child sustains the same 
harm after birth and therefore, should be given the same opportunity 
for redress.“ 


A New York appellate court in Kelly v. Gregory*™* (the first court 
to reject the viability standard) focused on the issue of biological sepa- 
rability: “{L]egal separability should begin where there is biological 
separability."“** Here, as in other related areas of the law, medical sci- 
ence empowered the engine for legal change. The court noted such 
knowledge, especially that dealing with fetal development, as a factor in 
helping to lead to this rule.‘ 

The Supreme Court of Rhode Island has dropped the viability test 
in favor of a causation test: “With us the test will not be viability but 
causation, and our inquiry will be whether the damage sustained is 
traceable to the wrongful act of another.’*** This causation test seems 
more rational and logical than a viabilizy test, which Las been criticized 


476. Prosser ano Keeton, supra note 467, at 368. 

477 Sox v. United States, 187 F Supp 465 (1.D.S C. 1960) A cause of action for prenatal 
injuries under 42 U.S.C § 1983 (1976) was recognized in Douglas v. Town of Hartford, 542 F, 
Supp 1267 (D. Conn. 1982) The Court held that, for purposes of § 1953, a fetus was a “person” 
within the meanirg of the statute. Contra Harman v. Damuels, 525 F. Supp 798 (W.D. Va. 
1981)(decided on virtually identical facts), Poole v. Endstey, 371 F. Supp. i379 (N.D. Fla 1974), 
aff'd in part, 516 F 2d 898 (Sth Cir. 1975), McGarvey v Magee-Womens Hosp., 340 F Supp. 
751(W.D Pa, 972), aff'd, 474 F 2d 1339 (3d Cir. 1973). See generally Note, Douglas v. Town 
of Hartford: The Fetus as Plaintiff Under Section 1983, 35 Ava. L. Rev. 397 (1984), Note, The 
Fetus Under Section 1983- Still Struggling for Recognition, 34 Syracuse L Rev. 1029 (1983). 

478 Prosser ano ERETON, supra note 467, at 368-69; Note, The Law and the Unborn 
Child: The Legal and Logical Inconsistencies, 46 Notre Dame Law 349, 357 (1970). 

479. 31.N.J. 353, 157 A 2d 497 (1960). 

480. Id. at 367, 157 A.2d at $04 

481, Td. 

482. 262 A.D. 542, 125 N.Y.S 2d 696 (1953). 

483, Id. at 543, 125 N YS.2d at 697. 

484, Id. at 543-44, 125 N.Y.S 2d at 697-98, 

485. Sylvia v. Ccobeille, 101 R.I. 76, 79, 220 A 2d 222. 224 (1964). 
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- as arbitrary and transient.‘** The disallowance of claims for injuries in z 
4 the first trimester may well be the denial of the most meritorious and , 
- seriously harmful claims.‘*? Though causation may be difficult to de- a 
e. termine, most courts seem to realize that such difficulty should not be a E 
x bar to the action, bu. something to be handled in the courtroom. Recent ; 
ve medical advances make proof of medical causation increasingly : 
3 reliable.“ ; 
55. 5 
ae 3 
e 2. Fetal rights in wrongful death actions * 
Under the language‘of most wrongful death statutes, recovery is " 
only possible if the death was suffered by a “person.”*** Since wrongful ‘ 
death is a statuiory right, the nature of the right depends on the provi- : 
sions in the individual statutes. Most of the statutes are death acts 3 
which create a new cause of action for the death of a person “in favor 3 


of a representative and for the benefit of certain designated persons.” 
Other statutes are survival acts which preserve a cause of action for 
“damages resulting from the victim’s death as well as damages accrued ; 
at the moment he died.”"?? These survival acts allow suits to be 


ot ae 


486 See, ¢.g., Morrison, Torts Involving the Unborn—A Limued Cosmology, 31 Bavtor 
L. Rev. 131, 141-44 (1979), Robertson, Toward Rahonal Bourdanes of Tort Liability for In- 
Jury to the Unborn. Prenatal Injures, Preconception Ingurss and Wrongful Life, 1978 Dune 
L.J. 1401, 1414-20. 

487. Gordon, The Unborn Plaintiff, 63 Micu. L. Rev, 579, 589 (1965). 

488. Prosstn ane Keeron, supra note 467, 32 460 In the parent-child relationzhie, there 
bas been substantial limitation on tort liabiluy. Generally, an unemancspated minor child ts um 
mune from tort habiliy for injury to his parents. See generally 67A C.J.S Parent & Child 
(1978). § 128. In addition, an unemancipated minor child has no right of action against a parent 
for the tort of the parent Jd. at § 129, Annot , Ligbshsty of Pe -ent for Injury to Unemancipated 
Child Caused by Parent's Neghgence—Modern Cases, 6 A LR 4TH 1066 (198!)(hereimafter Ls- 
ability of Parent). This intra-family immunity has been sustified by the necessity for the protection 
of family peace and tranquility and by the concern that any change in the rule would interfere 
with the sights and obligations of parents with respect to the discip’ine, cor.trol, and care of their 
children Id, at 1072. Some courts, however, have abrogated the intra-family tert tmmunity doc- 
trine to allow a child to maintain an action against his parents for ordmary negligence, except 
where the alleged negligent act involves an exercise of parental authority over the child or where it 
involves an exercise of reasonable parental disereuon with regard to the provision of food, clothing. 
housing, medical and dental care Jd. at 1113 See, ¢g., Plumley v Klein, 388 Mich 1, 199 
N.W.2d 169 (1972). In 1980, a Michigan court of appeals, in Grodin v. Grodin, indicated a 
woman would be liable to a child for taking medicine while pregnant which caused the child’s 
teeth to be discolored 102 Mich. App. 396, 301 N.W.2d 869 Whether the Michigan holding 1s 


aati 


e followed or not, it is apparent that the unborn have strong and increasing rights in tort law In the 
a tort category of wrongful death actsnns the same trend may be seen See infra. 

e : 489. Kader, The Law of T. sus Prenatal Death Since Roe v. Wade, 45 Mo L Rev 639, 
ef 656 (1980). 


490. Prosser snp Kzeton, supra note 467, at 946 
491, Id. 
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brought by the executor or administrator of the decedent’s estate.‘* 
States have both wrongful death and survival provisions, usually en- 
coded in the: same statutes.” 

Courts generally allow recovery under the wrongful death statutes 
where a viable unborn child is injured, born alive, and then dies. 
This also seems to be the case for nonviable unborn children who are 
born alive and then die.“ The Supreme judicial Court of Massachu- 
setts, in Torigian v. Watertown News Co.,** allowed recovery on be- 
half of an infant who died two and a half hours after birt: as a resuh 
of injuries sustained in the fourth month of gestation. The court rea- 
soned that there was no sound distinction between the viable and non- 
viable situations, and that the “vast majority” of cases allowed tort re- 
covery to children who were injured when nonviable.” The child was 
held to be a “person” within the meaning of the Wrongful Death 
Act.‘ The Supreme Court of Alabama, in Wolfe v. Isbell,” granted 
an action to a nonviable child who was subsequently born alive and 
lived for fifty minutes. On the viability question, the court cited approv- 
ingly a Wisconsin Supreme Court holding: 


{A] child is no more a part of its mother before it becomes viable that 
{sic} it is after viability, and... it would be more accurate to say that 
the fetus from conception lived within its mother rather than as a part 
of her. 


The court then reasoned: 


I follows that the right to maintain an action for the wrongful death 
of an unborn child depends on the right of the particular child, if he 
had survived, to maintain an action for injuries sustained.**! 


A significant development in this area of tort law was the evolu- 
ion of the right to maintain a wrongful death action where the injured 


child was stillborn. The first case to allow such an action, Verkennes v, 
eS 

492. Id. at 947 

493 Ed. at 950 

494 Kader, supra note 489, at 642, Note, Tort Recovery for the Unborn, 15 J Fam L. 
276, 285 (1976-77), Note, supra note 478, at 358 

495 Prossnr AND KeETON, supra note 467, at 368-69 (“[Whhen actually faced wath the 
issue for decision, most courts have allowed recovery, even when the child was nether viable 
for quick.”), 

496. 352 Mass. 446, 225 N.E 2d 926 (1967) 

497. Id. a1 448, 225 N.E.2d at 927 

498, Id. 

499. 291 Ala. 327, 280 So, 2d 758 (1973). 

500 fd, at 331, 280 So 2d at 761 (citing Puhl v Milwaukee Auto Ins, 8 Wis 2d 343, 99 
N.W.2d 163 (1959)). 

501. Id. at 330, 280 So 2d at 761. 
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Corniex,** held that because. the unborn were persons a wrongful 
death claim would be allowed.3** Later courts have concurred, adding 
other justifications to this fundamental legal conclusion such as the bio- 
logical independence of the fetus,*** as well as-the need tu effect the 
remedial and policy purposes of the legislation.* An argument made 
by the Ohio Supreme Court demonstrates a typical attack on the logic 
of the born-alive rule: - 


Suppose . . . viable unborn twins suffered simultaneously the same 
prenatal injury of which one died before and the other after birth. 
Shall there be a cause of action for the death of the one and not for 
that of the other? Surely logic requires recognition of causes of action 
for the deaths of both, or for neither.*** 


In Summerfield v. Superior Court,” a 1985 case allowing recov- 
ery for a stillborn viable fetus, the Arizona Supreme Court noted a 
number of reasons for overturning its previous holding which disal- 
lowed such actions. The court cited the medical evidence of the separate 
existence of mother and fetus, as well as the strong legislative policy of 
protecting the unborn child, as evidenced in the criminal code and 
property law of the state. The court also noted that the overwhelm- 
ing majority of jurisdictions allowed a cause of action for the stillborn 
* viable fetus.* In 1985, Pennsylvania also joined the ranks of jurisdic- 
tions allowing recovery for a stillborn, viable fetus,"° as did South Da- 
kota,*** in 1986, and North Carolina, in 1987.°* 
Montana, in 1984,8"* and Texas, in 1987,*** each disallowed a 
cause of action for wrongful death of a stillborn child. The Montana 


$02. 229 Minn 365, 38 N W.2d 838 (1949). 

$03 dd. at 36°, 371. 38 N W 2d at 839, 841. 

$04. Kader, supra note 489, at 646 & n.29 E.g., O'Neill v. Mort., 385 Mich 130, 135. 188 
N W.2d 785, 787 (1971). Cf Williams v. Marion Rapid Transu, 152 Ohio St 114, 126. 87 
N E 2d 334, 340 (1949)(holding contra to Rog that biological independence compels the conclusion 
that a fetus is a person) 

$05 See Eich v Town of Gulf Shores, 293 Ala. 95, 99, 300 So 2d 354, 356 (1974) 

506. Sudam v. Ashmore, 109 Ohio App. 431, 434, 167 N.E 2d 106, 108 (1959) 

507 144 Anz 467, 698 P.2d 712 (1985)(en banc). 

508. fd. at 476. 698 P 2d at 721. 

. $09 Id. at 476 & 0.5, 698 P 2d at 721-22 & n.5. Cf Tebburr v Virostek, 65 N Y 2d 931, 
E 937-38 n.3, 483 N.E 2d 1142, 1147 n 3 (1985)(Jasen, J., dissenting)("The commentators on u.€ 
Me subject of death actions for unborn children are virtually unanimous in favor *): 

¥ 510. Amadio v. Levin, 509 Pa. 199, 501 4 2d 1085 (1985). 

511 Farley v. Mount Marty Hosp.. 387 N.W.2d 42 (S$ D. 1986) 

512. DiDonato v Wortman, 320 NC 423, 358 S.E.2d 489 (1987), see generally Comment. 
Wrong Without @ Remedy—North Carolina und the Wrongful Death of 3 Stillborn, 9 Camp- 
seit L. Rev. 93 (1986). 

$13 Kuhnke v. Fisher, 210 Mont. 114. €83 P.2d 916 (1984). 

514. Witty v. American Gen. Capital Distribs., 727 S.W 2d 503 (Tex 1987) 
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court held the legislature had occupied the field by defining a minor 
child as beginning at birth. Therefore, an unborn fetus could not be a 
minor child and could not fall within the statute."* The Montana Su-. 
preme Court noted, “That there is a field here in which the legislature 
should act {to allow such actions] is beyond question.”"""* 

The Texas decision declared the issue to be one of legislative in- 
tent and held that legislative silence on the matter indicated no intent to 
include stillborn children within the state wrongful death statute.®?7 It 
also interpreted Texas precedent to require a born-alive rule.®** 

In.a powerful, cogent dissent, three members of the Texas Su- 
preme-Oourt rejected the majority’s rationale. The dissent declared that 
the precedent, on which the majority relied for a born-alive rule, was 
incorrectly‘interpreted.*** In prior cases the court had “consistently ac- 
cepted” its: “responsibility to interpret statutrs” to prevent inequity, 
even absent expressed legislative intent.“ The dissent also noted there 


“was no expressed legislative intent excluding ‘etuses from the statute,°# 


and that there were several precedents, both in Texas law and general 
common law, for including the unborn within the wrongful death 
statute.** 


The current number of jurisdictions allowing a cause of action for 
the wrongful death of a fetus is thirty-six, while those not recognizing 
such an action are eight." Roe has influenced many f these decisions, 


Vo eee 


SiS. KuAnke, 210 Mont. at 120, 683 P.2d at 919. 

516. td. 

S17. Witty, 727 S.W.2d at $05. 

518. Id. at 505-06. 

519. Id. at 507 (Kilgarin, J., dissenting}. The debated precedent, Yandell v. Delgado, 471 
S.W.2d 569 (Tex. 1971), dealt with the sole issue of “whether a fetus had to be viable at the time 
an injury was sustained in order for the injury to be actionable.” Witty, 727 5.W.2d at 507 (Kil. 
garin, J., dissenting). “Furthermore, in Yandell, the fetus survived and the suit was brought for 
personal injuries, not wrongful death. The live birth issue in a wrongful death context could not 
have been before the Yandell court because there was no death involved.” Jd. at $07-08 (citation 
omitted). The majority cited Yandel as authority for a born-alive rule, Id. at 505-06. 

520. Witty, 727 S.W.2d at 507, 511-12 (Kilgarin, J., dissenting). The dissent cited several 
such cases involving the Texas wrongful death statute. Id. at 307. 

$21. Id. 

522. Id. 2° 08-11. A prior decision had reverved the very issue in *his case. Id. at $10. 

523. Thirty-six jurisdictions recognize a cause of action for the wrongful death of a stillborn 
child. Eich v. Town of Gulf Shores, 293 Als. 95, 300 So. 2d 356 (1976); Summerfield v. Superior 
Ct, 144 Ariz. 467, 698 P.2d 712 (1985){en tanc); Hatala v. Markiewier, 26 Conn. Supp. 358, 
224 A.2d 406 (1956); Worgan v. Greggo & Ferrara, Inc., 50 Del, 258, 128 A.2d $57 (1956), 
Greaier Southeast Community Hosp. v. Williams, 482 A.2d 394 (D.C. 1984); Porter v. Laas.ter, 
91 Ga App. 712, $7 S,E.2d 100 (1955); Volk v. Baldazo, 103 Idaho $70, 651 P.2d 11 (1982); 
Chrisafogeorgis v. Brandenberg, 55 Ill. 2d 368, 304 N.E.2d 88 (1973); Britt v. Sears, 150 Ind. 
App. 487, 277 N.B.2d 29 (1971); Dunn v. Rose Way, Inc, 333 N.W.2d 830 (Iowa 1983); Hale v. 
Manon, 189 Kan. 143, 368 P.2d § (1962); Mitchell v. Couch, 285 $.W.24 901 (Ky. 1955); Danes 
v. St. Pierre, 402 So, 2d 633 (La. 1981); Stats ex rel, Odham v. Sherman, 234 Md, 179, 198 A.2d 
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often with confusing and contradictory results. First, courts have used 
Roe to support the argument that there should be no recovery because 
the fetus is not a person within the fourteenth amendment. Second, Roe 
has been cited for the proposition that viability is the point where the 
state interest becomes compelling and, therefore, the statute should ap- 
ply only at viability. Finally, Roe has been cited as supporting the state 
interest in prenatal life, thereby supporting extension of the wrongful 
death action to cover the unborn.* 

Actually, only one sentence and a footnote in Roe apply directly. 
Justice Blackmun wrote: “In a recent development, generally opposed 
by the commentators, some States permit the parents of a stillborn child 
to maintain an action for wrongful death because of prenatal inju- 
ries.”*** The footnote referred to only two commentators: a note in No- 


71 ($964); Mone v. Greyhound Lines, 368 Mass. 354, 331 N.E.2d 916 (1975), O'Neill v Morse, 
385 Mich, 130, 188 N.W.2d 785 (1971); Verkennes v. Cormea, 229 Minn. 365, 38 N W 2d 838 
(1949); Rainey v. Hora, 221 Miss. 269, 72 So. 2d 434 (1954), O'Grady v Brown, 654 S W 2d 
904 (Mo. 1983)(en banc), White v. Yup, 85 Nev. 527, 458 P.2d 617 (1969), Poliquin v Mac: 
Donald, 104 NH. 104, 135 A.2d 24% (1957), Salazar v. St. Vincent Hosp, 95 NM_ 150, 619 
P.2d 826 (Ct. App. 1980), DiDonato v. Wortman 320 NC. 423, 358 S.E 2d 489 (1987); Hopkins 
v. McBane, 359 N.W.2¢ 862 (N.D. 1984), Werling v. Sandy, 17 Ohio St. 3d 45, 476 N E.2d 
1053 (1985), Feans v. Olson, 580 P.2d 924 (Okta. 1976); Libbee v Permanente Clinic, 268 Or 
258, 518 P.2d 63e ,s974)(en banc), Amadio v. Levin, 509 Pa. 199, SOE A.2d 1085 (1985), Prestey 
v. Newport Hosp., 117 R.I, 177, 355 A 2d 748 (1976); Fowler v. Woodward, 244 S.C 608, 138 
S.E.2d 42 (1964); Farley v. Mount Marty Hosp., 387 N W2d 42 (SD 1986)(applying S.D 
Copirien Laws ANN. § 21-5-1 (1985 Supp) which expressly includes a fetus), Tenn. Cove 
ANN. § 20-5106 (1980)(leyislauvely overruling Hanby v McDamrel, 559 S.W.2d 774 (Tenn. 
1977)); Vatilancourt v. Medical Center Hosp, 139 Vt. 128, 425 A.2d 92 (1980), Moen v Han- 
som, 25 Wash. 2d 507, 537 P 2d 265 (1975)(en bane); Raldwir v. Butcher, 158 W Va 431 184 
$.E.2d 428 (1971), Kwaterski v State Farm Mut. Auto Ins, 34 Wis 2d 14, 148 N W 2d 107 
(1967). 

Eight jurisdictions deny recovery for the wrongful death of a sullborn child Justus v. Atchi- 
son, 19 Cal. 34 564, 565 P.2d 122, 139 Cal. Rpte. 97 (1977)(en banc); Hernandez ¥. Garwood, 
390 So, 2d 357 (Fla. 1980), Kuhnke v. Fisher, 210 Mont 114, 683 P2d 916 (1984), Smith v 
Calumbus Community Hosp., 222 Neb. 776, 387 N.W.2d 490 (1986); Graf v. Taggert, 43. N J 
303, 204 A.2d 140 (1964), Tebbutt v. Virostek, 65 N.Y.2d 931, 483 NE.2d 1142 (1985)(citing 
with approval Endresz v. Friedberg, 24 N.Y.24 478, 248 N.E.2d 901, 301 N.Y.S.2d 65 (1969), 
Witty v. American Gen. Capital Dissribs., 727 S.W.2d $03 (Tex. 1987), Lawrence v Craven Tire 
Co., 210 Va. 138, 169 S.E.2d 440 (1969). 

The Supreme Court of Utah stated, in dictum, that “the death of a viable fetus should be 
considered as much a ground for damages, as would a miscarré ge.” Nelson v. Peterson, 542 P 2d 
1075, 1677 (Utah 1975). Though ut cated a 1942 case © .aug there was no wrongful death cause of 
action for a fetus, since the issue was moot, it declined to reconsider the issue, saying, “Whether or 
not {deats of a viable fetus} gives a different basis for recovery [from causing a miscarriage] can be 
determined when liability hos been found in a proper case.” Id. at 1077-78. A federal district 
court in the Virgin Islands has reportedly upheld a cause of action for wrongful death of a viable, 
unborn child. Recent Cases, Lex Vitae, Spring, 1987, at 2 (citing Maynard v Maynard, (D Vt 
May, 1987)). The authors have been unable to obtain a copy of the opinion or locate it on any 
database. 

$24, Kader, supra nore 489, « 652. 

525. Roe, 410 US. at 162. 
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TR DAME Lawver and Prosser’s treatise on torts.*™* The former did 
hot Oppose recovery for wrongful death but opposed abortion as incon- 
sistent with the rights of the unborn, including the wrongful death ac- 


tion which: it supported.“*7 In fact, the NorrE DAME LAWYER article 
declared: 


The taw of torts provides even more striking examples. Will the preg- : 
nant woman who is hit by a negligent driver while she is on her way 
to the‘hospital to have an abortion still have a cause of action for the 
wrongful .death:of her unborn child? If so, how is it possible for the 
Taw to.say that a child can be wrongfully killed only hours before he 
can be rightfully killed? Absurd as it may seem, this is the present 
state of the law in some jurisdictions, and it does no good to say that 
the inconsistencies can be abated simply by refusing all recovery for 
prenatal injury or death because negligent death or injury to a child 


+. es . 
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whote ‘mother’ does not want an abortion clearly is a recognizable 5 
a wrong for which there must be just compensation. % 
: Is the unborn child any less a person when, instead of being : 
£. killed by an automobile, he is killed by a doctor in the performance of ; 
ee an-abortion? Seldom has the law been confronted by such an obvious a 
ir contradiction.*# : 


ar 


i > 


The other reference in the Roe footnote, to Prosser, was appar- 
ently in error as well." Prosser simoly stated the deveiopment of the 
law, and in no way opposed recovery.**° Footnotes to Frosser’s text did 
indicate some disagreement, but here even Prosser was in ecror. He 
implied that some articles opposed recovery for stillborns when they did 
not,** and he omitted several articles and the key material cited in ‘ 
Verkennes v. Corniea which favored recovery."*? The Supreme Court 
also overlooked persuasive argumen‘s and the clear trend of cases be- : 
tween 1971 (the date of Prosser’s work) and 1973 (the date of Roe\*** : 

Thus, Roe's discussion of wrongful death actions for unborn chil- 
dren was “largely inaccurate, and should not be relied upon as the cor- 
rect view of the law at the time of Roe v. Wardle.’ Despite this fact 
and Roe’s silence as to whether such actions for wrongful death were 
consistent with the abortion ruling, some cases have mentioned Roe in 
$$ 

526. Id. xt 162 n.65. 

527. Nose, supra note 478. ‘ 
$28. fd. at 369. : 
529. Kader, supra note 489, at 653. 
530. W. Prosser, supra note 471, at 338. 
531. Kader, supra note 489, at 654-55. 


532, 229 Minn. at 370, 38 N.W.2d at 841. Kader, supre note 489, at 654-55, 


533. Kader, supra note 489, at 654-56. Four of the five cases decided in this penod favored 
recognizing the cause of action. Jd. 
5M. dd. at 653. 
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examining or re-examining the question of recovery for the wrongful : 

a Geath of a stillborn fetus Interestingly, some have done so with no Ww 
BR mention of Roe. a 
2. For those states denying recovery for the unborn in wrongful 3 
oe death actions, Roe has been seen as supportive authority. In Justus v. § 
S Atchison,*** the California Supreme Court said it was “not so naive” as < 
Be to believe the legislature could have entertained any idea of the fetus as i 
a a person when the wrongful death acts were passed in 1862 and * 
a 1872.°% This was a clear reference to Roe's finding of no personhood } 
on for the fetus in the fourteenth amendment, which arose in the same a 
a time period.“? Of such circular logic, Kader made the following - 4 
te observation: : 
a There is a certain circularity in all of this, perhaps inevitable. Roe v. i 
é Wade relied} upon nineteenth century legislation for evidence that % 


the fetus was not considered nor intended to be a “person” in the law, 
and modern prenatal death decisions in turn cite the conclusion of 
Roe v. Wade for the same proposition.*** 


. 
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535 19 Cal 3d $64, 565 P 2d 122, 139 Cal. Rptr 97 (1977)(en banc) 
$36 Id. at $71, 565 P.2d at 132, 139 Cal Rptr at 101 £ 
537. Roe, 410 U.S, at 158 i 
$38 Kader. supra note 489, at 658 Ironically, 1 is precisely during this period that science : 
was recognizing that fetuses were fully human from conception As Victor Rosenblum has : 
observed: ' 
Only in the second quarter of the nineteenth century did biological research ad- 
vance to the extent of understanding the actual mechanism of human reproduction and 
of what truly comprised the onset of gestational development The nineteenth century 
saw @ §raduat Gui profoundly influential revolution in the scientific understanding of < 
the beginning of individual mammalian life. Although sperm had been discovered in 7 
1677, the mammatian egg was not identified until 1827, The cell was first recognized : 
as the structural unit of organisms in 1839, and the egg and sperm were recognized as 
cells in the next two decades. These developments were brought to the attention of the 
American state tegislatures and public by those professionals most familiar with their 
unfolding import—physicians. It was the new research findings which persuaded doc. a 
tors that the old “quickening” distinction embodied in the common and some statutory f 
law was unscientific and indefensible. aS 
The Human Life Bill: Hearings on S. 158 Before the Subcomm. on Separation of Powers of the 
Senote Comm. on the Judiaary, 97th Cong,, Ist Sess. 474 (statement of Victor Rosenblum, Pro- , 
fessor of Law and Political Science, Northwestern Univ.), see also, Dellapenna, supra note 430, ’ 
at 402-04. About 1857, the American Medical Association led a “physicians” crusade” to enact 
legistation to protect the unborn from conception. J. MOHR, supra note $25, at 147-70, The 
resulting legislation was designed primarily to protect the unborn and not, as Justice Blackmun 
claimed, solely to protect maternal health. /d., See Roe, 410 U.S. at 151 & n.48. Contrary to 
Justice Blackmun's assertion, eleven state decisions expiicitly affirmed protection of the unborn . 
child a3 2 purpose of their abortion statute {nineteenth century), and nine others implied the same ‘ 
Gorby, The “Right” to an Abortion, the Scope of Fourteenth Amendment "Personhood,” and the 4 
Supreme Court's Birth Requirement, 1979 S. Tut. UL J. 1, 16-17. Furthermore, twenty-six of 
thirty-six had laws against abortion by the end of the Civil War, as did six of the ten territones by 
1865, Dellapenna, supra note 430, at 429. This Matly contradicts Justice Blackmun’s statement 
that such legislation did not become widespread until after the Civil War Roe, 410 US. at 139. 


* 
& 
its 
& 
R 
a 
2 


“2 
% 


Pps 


hoes 


nO SE SY SPE 


Peete 


9 


ee 


BEM 
= Pras 


a 


wh, 
eS 


eeprses % pe 
fe ares st See 
4 ho ana 


279 


181) RIGHT TO ABORTION 257 


The California Supreme Court also cited Roe as authority for the 
nonpersonhood of the unborn.“** The court noted that any change must 
come from the legislature, which had occupied the field." California 
appellate courts had rejected the cause of action before Roe was de- 
cided, $0: Rog. was used:to support pre-established California law.'** 
‘The Justus opinion figured prominently in the recent rejection of . 
Wrongfut-death action for the unborn in Texas. 

“Roe also influenced the Florida Supreme Court in the 1980 case of 
Hernandez v. Garwood.“* The court cited Roe as authority that a fe- 
tus was not a person and that equal protection of the fetus was not 
violated’ if it were excluded from the wrongful death act unless born 
alive." There. was no Florida rejection of the cause of action for 
stillborns before Roe. In 1977, the Florida Supreme Court first refused 
the cause of action in Stern v. Miller.* It noted that a change must be 
made by the legistature, since legislative intent was the issue.“* How- 
ever, the court noted that the weight of authority favored the cause of 
action, the reasons were “compelling,” and the commentators “sploke] 
in one accord . . . and urge(d] recovery.”**? No reference to Roe wat 
made in the Stern opinion, nor in a brief opinion affirming it in 
1978.%* However, the attitude shifted, as noted, in Hernandez with an 
explicit reliance on Roe. 

Tennessee also denied a cause of action in wrongful death actions 
for the unborn. It had denied the action before Roe in 1958, stating that 
the fetus was not a person.“® In 1977 in Hamby v. McDaniel, the 
court employed an extended quotation from Roe to support its position 


This material indicates that legislatures at the time of the adoption of the fourteenth amend. 
ment, the nineteenth century abortion laws, and the siineteenth century wrongful death statutes 
were not so naive as the California Supreme Court implied in its statement that it was “not so 
naive" as to believe the legislature could have entertained any idea of the fetus asa person when 
the wrongful death acts were passed in 1862 and $872. Such legistatures coufd have included the 
unborn (from conception) in their understanding of the term “person.” In fact this seems likely, 
since legislators were the specific targets of the national ‘physicians’ crusade" Interestingly, Jus+ 
tice Blackmun was aware of this crusade, for he cited material from it, Roe, 410 US. at 141, but 
failed to apply its implications 

539. Justus, 19 Cal. 3d at 577, 565 P 2d at 130-31, 139 Cal Rpts at 105-06 (including the 
erroneous assertion that commentators generally opposed the cause of action for stillborn children) 

540. Id. at $75, 565 P 2d at 329, 139 Cal Roper. at 104. 

S41. Id. at 581. 565 P.2d at 133, 139 Cal. Rpts. at 108. 

542. Witty v. American Gen Capital Distribs., 727 S.W.2d 503, 505 (Tex 1987) 

543. 390 So. 2d 357 (Fla. 1980) 

544. Id. at 359. 

545. MS So 2d 303 (Fla 1977). 

546. Id. at 308. 

547. Id. at 306. 

548. Duncan v. Flynn, 358 So. 2d 178 (Fla 1978). 

549. Hogan y, .dcDaniel, 204 Tenn. 235, 319 S.W.2d 221 (1958) 
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against the rising tide to the contrary.* The legislature has since 
amended the Tennessee code to allow a wrongful death action for a 
viable fetus *** 

The Utah Supreiie Court reserved the issue of a wrongful death 
action for a stillborn in Nelson v. Peterson.* Certain dicta indicate a 
sympathy for such an action.*** However, in Nelson, the court said that 
it was not prejudicial for a jury to hear of the illegitimacy of the de- 
ceased unborn child because it would help in calculating the mother’s 
damages for mental anguish, since “many women un‘ergo abortions in 
such a situation ... .”*™ Thus, Roe's influence was p -sent although it 
should be noted that the first case holding there was no cause of action 
for an unborn child in Utah was decided before Roe.*** 

Nebraska,"** New Jersey,**? New York,°™ and Virginia®®® cases 
deciding wrongful death actions for unborn children made no mention 
of Roe. However, these cases were all decided before Roe or were based 
on prior cases that were. Montana only mentioned Roe in its discussion 
of California’s rule, which it distinguished, and went on to say it was 
“beyond question” that the legislature should act to allow the cause cf 
action.“ Thus, in the cases denying recovery in wrongful death actions 
for the unborn, it is clear that Roe has had a negative effect on the 
growth of the law in certain states. Nevertheless, the trend continues to 
the present to reject the Supreme Court's holding in Roe that a fetus is 
not a person and allow a cause of action for the unborn. Ideally, “per- 
son” should mean the same in constitutional and statutory contexts. 
However, Roe is the exception to the rule, which was clear even in 
1973, and any change ought to be in its holding, not in the tort law. 
Roe is increasingly out of step with this area of the law. 

The Arizona Supreme Court stated the problem well in its 1985 
rejection of the born-alive rule: 


The theoretical underpinnings of the Dietrich cule ave been eroded, 


530. 559 S.W.2d 774, 777-78 (Tenn 1977). 

581 Tenn Conk Ans § 20-5-106(b)(1980). 

552. 542 P.2d 1075 (Utah 1975) 

553. See supra note 523 

554. Nelson, 542 P.2d at (077. 

555. Webb v Snow, 102 Utah 435, 132 P 2d 114 (1942) 

556 Smith v Columbus Community Hosp., 222 Neb 776, 387 N ¥/ 2d 490 (1986), Egbert 
v Wenazl. 199 Neb. 573, 573-74, 260 N W 2d 480, 482 (1977)("We express no opinion with 
respect to the existence of the fetus as a person in either the philosophical or scientific sense.”). 

557. Graf v. Taggert, $3 N.J. 303, 204 A 2d 140 (1964). 

$58. Tebbutt v Virostex, 65 N Y 2d 931, 483 N E 2d 1142 (1985}{cstung its cule in Endresz 
v. Friedberg, 24 N.Y.2d 478, 301 N.Y.S.2d 65, 243 N E 2d 901 (1969)). 

559. Lawrence v. Craven Tire Co., 210 Va. 138, 169 S E.2d 446 (1969) 

$60. Kuhnke v. Fisher, 210 Mont. 114, 120, 683 P 2d 916, 919 1984), 
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~ and both:it and Gorman v. Budle 3, 23 R.1. 169, 49 A 704 (1901), 
the other early case which gave support to the rule of non-recovery, £ 
have been overruled by the very courts which decided them. ... The | 
majority*finds no logic in the premise that if the viable infant dies 
immediately before birth it is not a ‘person’ but if it dies immediately 
after birth it is a ‘person.’ *s 

We take-note, further, uhat the magic moment of ‘birth’ is no of 
longer determined by nature. The advances of science have given the 
doctor, armed with drugs and scalpel, the power to determine just 
when ‘birth’ shall occur.“! 4 


Roe has also been cited as authority for allowing recovery in 
wrongful death actions for stillborn children because of the state’s inter- 
est in potential life.“* In Eich v. Town of Gulf Shores,*** the Supreme 
Court of Alabama employed such an approach, as did the Oregon Su- 
preme Court in Libbee v. Permanente Clinic.“* The Oregon court 
noted that Roe held a fetus not to be a person under the fourteenth 
amendment, but decided the term meant something different under the 
Oregon Constitution. Recently, the Ohio Supreme Court also cited 
Roe as supporting the protection of potential life and, therefore, recog- 
nizing a wrongful death action for the unborn was “entirely consistent 
with Roe."*** The Supreme Court of Arizona also recognized a right of 
recovery for a stillborn child in 1985.7 It argued that such an action 
“may further the policy of Ree" by protecting the woman’s right to 
continue a pregnancy. The Arizoria court noted that, aside from pro- 
tection of the right to continue one’s pregnancy, Roe really was irrele- 
vant in the wrongful death context, because voluntary termination of a 
pregnancy was quite distinguishable from termination “against the 4 
mother’s will.” , 

Roe has also been inftuential in arguments for limiting recovery in : 
wrongful death actions 10 the unborn who were viable. Ge. ia was the ; 
only pre-Roe state to allow recovery for a previable, stillborn fetus, al- 4 
lowing recovery for an unborn, “quick” child.*”* In 1976, Rhode Island 


ee 


561 Summerfield v Superior Ct, 144 Ariz. 467, 477, 698 P.2d 712, 722 (1985)(en banc) 
Also note the discussion of permissible judicial action in a developing area of the law created by 
statute. fd. at 472-73, 479, 689 P.2d at 717-18, 724. 

562. Ror, 410 U.S. at 162. 

563. 293 Ala. 95, 99, 300 So. 2d 354, 357 (1974). 

564. 268 Or. 258, 267, 518 P.2d 636, 640 (1974). 

565. Id. i 

566. Werling v. Sandy, 17 Ohio St. 3d 45, 49, 476 N.E.2d 1053, 1056 (1985), 

567. Summerfield v. Superior Ct., 144 Ariz. 467, 698 P.2d 712 (1985)(en banc). 

568. Id. at 478, 698 P.2d at 723 (citing Kader, supra note 489) 

569. Id. (emphasis in original). 

570, Porter v. Lassiter, 91 Ga. App. 712, 87 S.E.2d 100 (1955). 
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abandoned any viability test in allowing recovery for stillborn infants, 
stating: 


(V]iability is a concept bearing no relation to the attempts of the law 
to provide remedies for civil wrongs. If we profess allegiance to rea- 
son, it would be seditious to adopt so arbitrary and uncertain a con- 
cept as viability as a dividing line between those persons who shall 
enjoy the protection of our remedial laws and those who shall become, 
for most intents and purposes, nonentities. It seems that if live birth is 
to be characterized, as it so frequently has been, as an arbitrary line 
of demarcation, then viability, when enlisted to serve that same pur- 
pase is a veritable non sequitur.*7 


While the majority in the Rhode Island opinion never explicitly men- 
tioned Roe, the harsh criticism of the viability test may betray a distaste 
for the Supreme Court’s viability criterion. A concurring opinion does 
cite Roe as support for a viability dividing line.*”* 

There is no logical reason why viability should be a criterion for 
recovery in a wrongful death action for a stillborn child. The viability 
requirement is no longer applied where the child is born alive. David 
Kader has stated: “{I]t is probably both desirable and inevitable that 
the viability requirement will likewise be abandoned to allow recovery 
by the beneficiary of a stillborn, notwithstanding any implications of 
Roe v. Wade to the contrary.”*7* However, the implications of Roe 
show signs of stalling the progress predicted by Kader. In Toth v. Go- 
ree’ a Michigan appeals court denied recovery for a three month old, 
nonviable fetus. The court said that any precedent ‘“‘must be read in 
light of more recent developments in the case law. Roe v. Wade has had 
a considerable impact on the legal status of the fetus.”*"* The court 
stated that there would be an inherent conflict if a person could be held 
liable under a wrongful death statute for the death of a child whom the 
mother could abort.®”* Of course, since the abortion right has developed 
to allow virtual abortiea on demand throughout the pregnancy,°”” the 
Michigan court’s reliance on the viability distinction may be misplaced. 
In 1975, it was still generally believed that states could effectively pro- 
hibit abortion after viability. Now it is apparent that a wrongful death 


571 Presley v. Newport Hosp, 117 R.I. 177, 188, 365 A 2d 748, 753-54 (1976) 

$72 Id. at 192, 365 A.2d at 756 (Levilacqua, C J, concurring in part and dissenting in 
part) 

573. Kader, supra note 489, at 660 

574. 65 Mich. App 296. 237 N W 2d 297 (1975). 

575. fd. at 303, 237 N.W 2d at 301 (citation omitted) 

576. Id. 

577. Thornburgh v. American College of Obstretics & Gynecologists, 476 US 747 
(1986)(Burger, C.J., dissenting). 
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action is inconsistent v “th the abortion right before and after viability. 
The New Hampshire meee Court has also noted the inherent 
contradiction with Roe: 


We remark in passing that it svoiitd be incongruous for a mother to 
have a-federal constitutional right to deliberately destroy a nonviable 
fetus, Roev. Wade, and-at the same time for a third person to be 
subject to liability to the fetus for his unintended but merely negligent 
acts.*** 


In the most recent cases, Roe’s viability emphasis is evident. The 
Pennsylvania Supreme Court, in Amadio v. Levin, said, “[t]he reason- 
ing of the Court in Roe has been subject to widespread criticism and, at 
least as“to the protectability of ‘viable’ unborn children, suffers from 
internal inconsistency.*** Thus, the Pennsylvania court makes no 
mention of viability as a part of its rule. This probably indicates a 
rejection of. a viability test.* The Ohio Supreme Court; in Werling v. 
‘Sandy,*" specifically cited Roe as support for a viability standard, 
which it adopted.* The Arizona Supreme Court, in Summerfuld v. 
Superior Court, claimed Roe was irrelevant but followed the majority 
‘in establishing a viability criterion.** The Supreme Court of North 
Dakota made no mention of Roe but followed the majority viability 
rule. 

Thus, it seems that the present trend is to require viability in a 
cause of action for wrongful death. Roe has certainly reinforced this 
trend. Interestingly, the viability line is seen as arbitrary by some 
courts who adopt it anyway & xause of the “weight of authority." It 
makes little sense to abandon one arbitrary line for another, although 
moving to a viability criterion is a step in the right direction. Roe's 
illogical line drawing at viability will, unfortunately, have enduring ef- 
fects in this area. 


3. Fetal rights in equity 


Equity is increasingly invoked to protect the rights of the unborn. 
It has taken on new dimensions with the recent development of fetal 


578. Wallace v. Wallace, 120 N.H. 675, 679, 421 A-2d 134, 137 (1980) (citation omitted), 

579. $09 Pa 199, 225 n.5, S01 A2d 1085, 1078 n.5 (1985) (Zappala, J., concurring). 

580. Moat likely this is the case. Jd. a1 207, S01 A.2d at 1089 (“{T}he recow cy afforded the 
estate of a stillborn is no different than the recovery afforded the estate of a chilu (born alive].”), 

581. 17 Ohio $1. 3d 45, 476 N.E.2d 1053 (1985). jf 

582. fd. at 49, 476 N.E2d at 1056, ‘ 

583. Summerfield v. Superior Court, 144 Aris, 467, 478, 698 P.2d 712, 723 (1985). 

584. Hopkins v. McBane, 389 N.W.2d 862 (N.D. 1984). 

585. See, 2.g., Sommerfeld, 144 Ariz. at 477, 698 P.2d at 722 (“We acknowledge .. . that 
this, too, is an artificial line... ."). 
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born child. a8 
Jn. two pre-Roe cases,-Hoener v. Bertinato™ and Raleigh Fitkin- 
Pail ‘M drgan'! Memorial Hospital v, Anderson, “a New Jersey juve- 


“hiile6 ‘court'and: the: -State’s supreme. court: justified, under their parens 
Patri power; authorizing a hospital to-give lifesaving’ blood transfu- 
‘Sons to Save the: life of a child, even thougir the- parents, objected on 
Ted ound, in Hoener, the court authorized a blood transfusion 
othe child’imimiediately after birth to correct an Rh factor problem 
thar caused the death of the womza’s previous child. It remained for 
the ‘Anderson case to extend this principle to. the’child yet unborn. 
In: -Anaerson, the New Jersey Supreme Court decided whether a 
“pregnant Jehovah's Witness could be compelléd, against her religious 
‘beliefs, . AOitake 3 a blood transfusion. The court unanimously held that 
the: ‘thirty-two. week old child was entitied to the law's protection and 
ordered’ the“transfusions, stating: 


~ In State v. Perricone we held shat the State’s concern for the 

welfare of. an infant justified blood transfusions notwithstanding the 

objection of its parents who were also Jehovah’sWitnesses, and in 

- Smith v. Brennan we held that a child could sue for injuries negli- 

gently inflicted upon it prior to birth. We are_satisfied that the un- 

born child is entitled to the !aw’s protection and that an appropriate 

order should be made to insure blood transfusions to the mother in 

the event that they are necessary in the opinion of the physician in 
charge at the time.** 


This was the first case in which 2 court 1 ordered procedures which in- 
vaded.a mother’s bodily integrity to benefit the unborn fetus.“* The 
court determined that the child’s right to live outweighed the woman’s 
constitutionally protected right to practice her religion, as well as her 
right to refuse medical treatment and her right to bodily integrity. The 
Court.noted that the fact that’ the-chifd-and woman “are so intertwined 
and inseparable’** made the decision-easier to make than if i were 
just an adult involved, underscoring. the paramount status of the inter- 
est in protecting the child in the decision. Here the child was viable. 
Roe would have at least recognized the state’s interest in the child’s 
potentiality of life. 


599. In re Melideo, 88 Misc. 24 974, 390 N.V.S.2d 523 (1¥76); In re Yetter, 62 Pa. D. & 
C.2d 61¥ (1973); Hoeaer v. Bertinato, 67 NJ. Super. 517, 171 A2d 140 Juv. Ct. 1961). 
600. 67 N.J. Super. 517, 171-A.2¢ 140 (Juv. Cy, 1961). 
“601. 42.N,J. 421, 201 A2d 537, cert. denied, 3I7-US, 985 (1964). 
_ 902. td. at'4235; 201 A.2d at 539 (citations omitted), 
603.-Lenow, supra note $86, at 21. 2-7 =~ * 
604, Andersen, 42 N.J. at 423, 201 R23 at 538. 
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In Jefferson v. Griffin Spalding County Hospital Authority, the 


Gecrgia Supreme Court approved more intrusive measures. A pregnant oe 
women suffered from somplete placenta previa (a condition where the ona 


placenta covers the opening of the birth canal), A ninety-nine percent pe 
chance of. fetal fatality was ‘predicted ifa natural bitth was attempted. : 
The. physicians also predicted a fifty percent chance that the mother 
would die with natural birth. Both had excellent chances of surviving a 
Caesarian section. The court upheld an order requiring the woman to 
submit to a sonogram, blood transfusions, and a Caesarian section ay 


should they be found necessary to sustain the life of the thirty-nine a 
week old child, even though Mr. and Mrs. Jefferson Spposed the oper- 
ation on religious grounds. The order provided for custady of the un- + 
born child to be granted to the state for the purpose ox requiring sur- x 


“ahi 


gery. The court stated that Roe indicated the state had‘ a compelling 
interest in the life of the fetus after viability. Justice Hill concurring in 
the per curiam opinion, said: 


2A 
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iyht 


2, wae 
ms 


(W]e weighed the right of the mother to practice her religion and to 
refuse surgery on herself, against her unborn child’s right io live. We 
found in favor of her child’s right to live.** 


ht Beaeay <b 


As it turned out, a subsequent ultrasound revealed that the placenta 
had shifted—a very rare occurrence—and the Caesarian was 
unnecessary.©7 

A recent survey indicated that courts in eleven states have ordered 
Caesarian deliveries to protect fetuses.“* Only one of these cases was 
reported; most even elude the newspapers.** After surveying the cases, 
one author wrote, “In the cases of which I am aware, every judge but 
one who has ruled on an application for nonconsensual Cesarean deliv- 
ery has granted the request.*° 

In November, 1987, the Court of Appeals for the District of Co- 
lumbia continued this trend. In the case of In re 4.C., the court held 
that the interests of an unborn child and the state outweighed the right 7 
of a pregnant woman against bodily intrusion.**? The mother was ter- : 
minally ill, in extremis, lucid only at intervals, and with only hours to 
live; the fetus was twenty-six weeks old and experiencing oxygen depri- 
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605. 247 Ga. 86, 274 S E.2d 457 (1981). 

606. Id. at 90, 274 S.E.2d at 460. - 

607. Lenow, supra note 586, at 21 n.123. 

608. Kolder, Gallagher & Parsons, Court Ordered Obstetrical Interventions, 316 New 
Enc. J. Mep. £192, 1194 (1987). 

609. Rhoden, Cesareans and Scmaritans, 15 Law, Meo & Hearty Care 118 (1987). 

60. Id. at 216 (foosnote omitted). 

611. 533 A.2d 611 (D.C. 1987), vacated and reh’g en banc granted, 539 A.2d 203 (D.C. 
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vation."* The court-ordered Caesarean delivery was __ per- 
formed—mother and child died soon after.*** 

In the 1983 case of Taft v. Taft,*** the issue of court-ordered sur- 
gery to protect the fetus was raised before the Massachusetts Supreme 
Judicial Court. The woman was four months pregnant. Her husband 
sought a court order to force her to submit to a “purse string” opera- 
tion, so her cervix would hold the pregnancy.® The woman wanted 
the child; but she refused to undergo the surgery for religious reasons. 
The lower court appointed a guardian ad litem for the unborn child 
and granted the husband authority to consent to the operation. On ap- 
peal, the Massachusetts Supreme Judicial Court reversed. It stated that 
“Ino] case has been cited to us, nor have we found one, in which « court 
ordet.d a pregnant woman to submit to a surgical procedure in order 
to assist in carrying a child not then viable to term.”*** The court re- 
served judgment on whether the state’s interest in the unborn was com- 
pelling enough to allow such overriding of the mother’s privacy and 
right to “free exercise” of religious beliefs.°*7 - 

The Taft court, however, did not close the door to ordering surgi- 
cal procedures to protect the unborn. The court specifically noted the 
sparse record regarding necessity “‘as a life saving procedure” or likeli- 
hood of success.°"* The court added that the state’s interest “might be 
sufficiently compelling” if the state’s interest were “established.”*"* 

Significantly, the Taft decision involved a previable fetus. Interest- 
ingly, the court made no mention of Roc. However, the inference was 
clear that the viability point, which was significant in the original abor- 
tion cases, played no role in the consideration of imposed treatment on 
behalf -of the unborn. Obviously, the viability criteria is arbitrary, 
meaningless, and contrary to reason. It was rightly not considered. 

_ The prevention of disabilities is a strong state interest, with which 
many are syrapathetic. Many of these disabilities are preventable by 
proper prenatal care." This is a growing area in the establishment of 
fetal rights. In a 1980 case, In Re Baby X,*** a newborn had demon- 
strated symptoms of narcotics withdrawal within a day of birth. The 


612. Id. 

613. fa. 

614. 388 Mass. 331, 446 N.E.2d 395 (1983). 
615. Id. at 332, 446 N.E.2d at 396. 


. | 616. Ud, at 334 0.4, 446 NiE.2d at 397 1.4. 


617. Id. at 334, 446 N.E.2d at 397. 
618. Id. at 335, 446 N.E.2d at 397. 
619. Id. at 334-35, 446 N.E.2d at 397. 
620. Pasness, The Duty to Srevent Handicaps: Laws Promoting the Prevention of dands- 
caps.to Newborns, 5 W. New Enc. L..Rev. 431 (1983). 
* 621, 97 Mich..App. 111, 293 N.W.2d 736 (1980). 
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court held that evidence of the mother’s prenatal drug use constituted 
abuse and neglect. The court took temporary custody of the child. 
However, since the same court had previously held a fetus not to be a 
person under the child custody statute, the state’s equicable powers to 
protest the ‘unborn are limited. In an unreported case,“ a court en- 
__ joined a pregnant woman from using drugs and ordered a weekly 
urinalysis to protect the fetus. 

Avis unclear how far the states will go in ordering fetal surgery or 
medical procedures to protect the life of the unborn child. The court in . 
Jefferson used a viability standard, as per Roe, but what happens when 
medical advances push back the stage of viability? And what effect will 
the trends and forces wl ich have engineered the-expansion of prenatal 
tort law have upon this area of the law? Will previable unborn chil- 
dren become the subject of court ordered fetal surgery against the 
wishes of a mother? 

The growth of fetal treatment capabilities and litigation will force 
further consideration of the rights of the unborn. Surely, some criteria 
must be established. The early returns indicate that fetal rights are be- 
ing recognized in the balance with the mother’s rights. This is appro- 
priate. apefully, the influence of Roe will not halt chis growing trend. 
While women’s'rights must be placed in the balance, it is certainly 
equitable that unborn fetuses be allo: ved io develop without preventable 
handicaps and injuries.***: : 


622, Boston Globe, April 27, 1983, at 8, col. 1. 

623, See. ids Myers, Abuse and Neglect of the Unborn: Can the State Intervene?, 23 Dug. 
L. Rev. f° (194d); Note, fnformed Consent: An Unborn’s Right, 48 Aus. L. Rev. 1102-(1984). 
Contra Jol 1ns0n, ‘The Creation of Fetal Rig hts: : Conflicts. with Women’s Constitutional Rights, to 
_ Liberty; Privegy, g and Equal Protection, 95° vate L.J..599 (1986), As indicated i in the text above, 
2 pregmant womrian n's duty 10 her inborn child includes the duty to provide lifes “savirig medical care. 
The ifure 0 provide medical, care for a child tan. also carry criminal penalties. See generally 
Anl ion, Failure to Provide, Medical Aitention for. Child as Criminal Neglect, 12 A.L.R.20 
1047- ‘Thus, 4 a ‘father ‘could be guilty o's misdemeanor, for’ failure to furnish medical attention to 
an unborn child, People v, Sianes, 134 Cal. App. "385, 25 P.2d 487 (1933), as long az it is shown 
‘that ‘the child, as distinguished from the mather, is adversely and substantially affected by the lack 

of medical- aitention. People v. Yates,- 114: Cal. “App. Supp, 782, 298 P. 963 (1931). 
m Ina a; snumber Of different contexts, erts have ruled. ‘that the unborn is a member of the 
family and a ) dependent. A California court has held that.an unborn child had a right to support 
_, ftom his or her father and ordered the father to fulfill’ his duty. Kyne'v. Kyne, 38 Cal. App. 2d 
123; 100 P.2d €06 (1940). Accord People v. Yates, 114 Cal. App. Supp. 782, 298 P. 961 (1931); 
. Metzger \ v. Pecpie, 98 Colo. 133, 53 P.2d 1189 (1936). The primary duty of ‘@ parent toa child is 
te provide the: chit. with support and protection, See generally, Annotation, Propriety of Decree in 
Procéeding’Bebicen Divorced Parents to Determine’ Mother's Duty to Pay Support for Children 
-F i Crate of Fs Father,” 98 Ai. R35 1146. In this regard, duty : sto support may not be con- 
“ wacted Sv J away, tyen when ‘the child is inborn. Wilson y,. Wilson, 251 Ky 522, 65 S.W.2d 694 
: (4933), The. bblig anicn of a parent to support his or her chi ren. may be enforced by an action at 
6) during ihe child's minority, 3648. Strecker ve Wilkinson; 220 Kan. 292, 552 P.2d 979 
5) and may beBrought on ‘behalf of a pes not yet : born. See,-e #64 McCoy v. People ex rel. 


— eae, Ss 


«pd i 
apie 


Gores obe See ae eS foe RS Sige Be wt ene Te sate” at 
Sey el NS - ‘ 
* . bs 


Pr 


said 
3 289 z 
ee oe 
AGES Es . 7 . Pert 
ao : 181} RIGHT TO ABORTION, . - 267 Be 
aoe The significant point, however, is the strong oP eon even the sa 
Zs ? ae 
eas. Ae 
<a [Minor] © Child, .165 Colo. 407 439 P.2d 347 (1968) (en banc). In addition,-an order of support mes 
cae may be modified foe the purpow of making allowance for the support of a,c child, born since the ae 
ea fling. of the original proceeding.” “even when the decree provided for the support ofthe child while ae 
i =, apbothi See, egy Schneider v. Schneider, 188 Neb. 80, 195 N.W.2d 227 (1972). _ Se 
eer | “Moat, states, have made the nonsupport of a child a criminal offense. See generally 6A om] S. a 
ae __ Parént S Child §. 165, These statutes include an unborn child, who has been held to bea minor = 
ae a “child within . the meaning of a statute declaring willful nonsupport of a minor child to be an es 
en offense, People v. Yates, 114 Cal. App. Supp. 782, 298 P. 961 (1931). In this } regard, the support eS 
oa ___is to be furnished through the mother Where nothing at all in the way of food, clothing or shelter aie 
ae is furnished by the Tather to the expectant mother, a breach of duty to provide for the unborn child not 
ene ae _ Gs shown, Id. > - eS) 
oat, a _ The Louisiana Supreme Court allowed an unborn child to bring an action to a proe paternity, "4 
Zac... which would entitle the child to support and heirship, Malek v. Yekani-Fard, 422 So. 2d 1151 ‘= 
si "_ (ha.'1982). Such decisions rest on the long recognized rights of the unborn in property and family a 
Gam taw. Other elated rights and citigations arise from the parent-child relationship as applied to * 
mo . unborn, children. ‘One substantial right 1s the presumption of legitimacy of birth. This presumpuon = 
ee is “one. of the, ‘Strongest and most persuasive known to the law,” In re Findlay, 4 253 N.Y. 1, 170 = 
; oN, E! AT (1930), and extends to a child conceived in wedlock but born after the termination of the ur 
- Ste generally Annotation, Presumption of Legitimacy of Child Born after Annulment, og 
_- Dive or ‘Separation, 46 A.L.R.30 158. As a result, a child conceived by artificial insemination aes 
aa _ OE rhe wife during, a valid marriage has been held to be a legiturnate child, entitled to all the rights Tz 
soo eee and d privileges of 2 a naturally concerved child of the same marriage. /n re Adoption of Anonymous, ae 
ee erat 94 Mix. 209%, 345 N.Y.S.2d 430 (1973). Further, a surrogate mother, impregnated by attificia! . Z # 
= “jnsemination with semen of a man not her husband, has been held unable to terminate her parea- ie 
“tal rights i in the child and haye custody of the child transferred to the biological father. dn.re Baby ae 
> Girl Fam, L, Reps 2348 (1983). : ines 
7 jin Alabama Farm Bureau Mutual Casualty Insurance v. Pigott, 393 So. 2d 1379 (ala. “Be 


1981), the Alabama, Supreme Court held that the unborn grandson of the insured was a member 


4 


of the family of the insured for the purpose of being covered by the uninsured motorist clause in 5 
the famed | insured’s policy. See also Peterson v. Nationwide Mut. Ins. 175 Ohio St. S51, $97 erty 
N.E.2d 194 (1964). In Adams v. Weinberger, S21 F.2d 656 (2d Cir. 1975), the Second Circuit £ 

Court of Appeals | found that a posthumously born illegitimate child was entitled to his late father’s _ 
social security. suryivor benefits. The test to qualify for the benefits was whether the support by oa) 
the father for, the. unborn chitd was commensurate with the needs of the unborn child at the time ae 


i 


of the father’s “death. See aise ‘Wagner v. Finch, 413 F.2d 267 (Sth Cir. 1969); Moreno v, Rich- 
ardson; 484 F.2d ‘899: “(9th Cir. 1973). Also, in S.L.W. v. Alaska Workmen’s Compensation 


a) 


oy 


i if: 


Board, 490 F.2d 42 (Alaska 1971), 2 posthumously born child had the right of recovery for work- pe 

men’s compensation death benefits, even though the father was unaware of the pregnancy at the esc 

time of his death. See also, Fontenot v. An Actes, Inc., 302 So. 2d 690 (La. Ct. App. 1974). a 

In addition, fo~ purposes of inheritance and trust Taws, the unborn has long been recognized Z 

on as a chiki with full righte os any been child. See 1°W,, BLacksTone, COMMENTARtES °130 (“An se 
aie infant <1 in the mother’s womb . . . is capable of’ having a legacy, or a surrender of a copyhold 4 
an estate, made tot: It may have a guardian assigned to if; and it is enabled to have an estate limited B 
a, 10. Fuse, and to take afterwards by such limitation, as if it were, then actually born.”). As a Be 

, or “result, an: unborn child can, among other things, inherit and own anestate, Hall v. Hancock, 32 z 
i Mass. U5:Pick). 258, (1834)sAubuchon-v,.. Bender, 44 Mo. $60 (1869), be a,tenant-in-common ok 
WOan brokers and d sisters, Deal v. Sexton, 144 N.C. 157, 56 S.E. 691 (1907), or with his own a 
. mothers Biggs: vs" McCarty, 86-Ind. 352 (1882), be an actual income recipient prior to beth, 
- du Crust CB. y. Wilon, 61°R.I. 169, 200 A. 467 (1930), and take property by deed from a 
ee af inberitance. Mackie v. Mackie, 230.N.C..152, 52 S.E.2d 352 (1949), By 1941, a New York = 

__ Bout Es re Holthausen, 175 Mise. 1022, 26°N,Y.S.24 140 (1941), summed up the law concerning of 

: ‘fone Piahiet ch? Undotin’child'ss Tolloqess r = 

fe tos 


re reals 


nF 


PAUSE: 
(> 

CER tag 
Se aoe 


ried 
cane 


: whieh ‘the. -patenis owe substantial duties. 


2 Ss 162 &: 
rm .,34:619, 470 B,2d°617, 87,Cal. Rpts, 481 (1970) (en banc). 


ee pres z + = 
Fe roa Lat 


yey ee oe AES Screed 7 OES tities Or te te eet SRS Foe 
ext ma NREL RY 
= _ Re 


é 
Sy 
El 


afte ese 


290 


ie 


ah 


e 


bs 
ae! 


sys 


*e 


pee 


Ay 
mea 


4. Fetal rights in criminal law 


“The criminal aw historicatiy has ‘allforded, ‘he “agborn child a 
substantial -amount, of protection,” noted David Louisell. in 1969. aes 
The effect. of Roe. has been to strip away much of this protection: While 
the criminal Taw gave some of the unborn !egal rights- as“persons, iu 
Roe's. declaration that they were not persons, for purposes.of the four 
teenth amendment, has spilled over into areas beyond abortion. Theo- 
retically, the Court’s holding for fourteenth amendment: purposes has - — 
no. bearing’ on personhood for homicide laws, but some state couris-’ 
seen unable to grasp the distinction. Perhaps what is at work is the 
" Intuitive notion underlying stare decisis, that the law should be consis- 
tent._In- other words, persons who have been ‘ ‘persons” under the crim- 
inal law should remain se or have no rights at all. Apparently, it is felt 
that the Court has taken such a radical step in stripping the unborn of 
their personhood in Ree that it cannot have meant to leave personhood 
in_place for other purposes. Also, it is telt by some abortion advocates 
that the growth 2:.4 maintenance of fetal rights in.such an analogous 
area as homicide undercuts Roe-and so must be -inhibited.** 

Such reasoning has brought about the astonishing result in the 
‘California cases regarding homicide of an unborn child. A murder in- 
dictment had been, brought against a man for killing an unborn child. 

-Herhad. shoved his knee into his pregnant ex-wiie’s abdomen, saying, 
“Em going. to stomp it out of you.” ‘In 1970, the California Supreme 
Court feversed the murder indictment in Keeler v. Superior Court,** 
applying the: pomelive rule.*** Within the same year, the legislature 
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_duhas been a ne and unvarying decision of all common-law courts in respect of 

_ hate matters. for at least the past two hundred years that a child en ventre sa mere is 

‘born’ “and‘alive’ for’ ‘all purposes for his benefit. ; 
Td, at 1024, 26 N. Y¥.S.2d 20143. 

With h regard to the disposiuop of an, inheritance, a guardian ad litem may be srocibies where 
the alleged father of the unborn tad, died and his estate was pending, [n re Thomas, t18 Mise. 2d 
456, 460 N.Y.S.2d 7161983). Similarly, with segard (0 the law of trusts, an unborn beneficiary 
cannot be bound by the consent of living beneficiaries, Jn, xé Estate of Alfen, 35 Haw. 501 (1940), 
anda guardian ad Titem.can’ r be appointed by. the court fo consent to 4 modification or revocation of 
the (oust, Hatch y. Riggs Nat'l Bank, 361 F. 24.589 (D.C. Cir. 1966). Thus, vith few limitations, 
the, unborn child | is, considered the child of his parents with the full rights of a bom child and to 


- 


: 62 ( Louisell, ‘Abortion, tht Practice of Medicine and the Due Process of Law, 16 UCLA L. 
Rev.id33, ,238:(1969). es 
&: rhnwonk ‘supra note 623. & 


62. The ‘bokn-alive ‘ule is an ancient relic from the fourteenth century, when proof 
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- promptly, ‘redefined homicide to include the killing of a fetus.¢** In the os 

“1976. case of Peo cople uv. Smith,* the state appealed the dismissal of a is 


seid 


homicide charge for a man who allegedly murdered a nonviable; fetus. 
_The appellate court held that Roe had removed the protection of anon- | 
viable fetus; - Be fun Ce Peat: nes 


The tinderlying rationale of {Roe];: Ahefefore, is, that until: viability. i is 
‘reached, human life in the legal .s Sense, ‘hasnot come into*existénce. 
Implicit in-[Roe] is- the conclusionsthat as a matter of constitutional 

Mis Ma 
law the destruction of a non-viable fetus is Not: ‘astaking of humanlife. SBS 
Its: follows that such destruction; -cannot: constitute: Murce?, or other - 
form: of: homicide, whether committed: ‘by. a: mother: -a‘father: ‘{as here), ; 
ora third person:t : 


The Smith sooui fa Seite distinguish, between the ‘fourtéenth 
amendment context-and:the: ‘homicidé context, ‘Amazing as the result in 
Smith seems, the un rljing:notion that the legal treatment of the un- 
born :ought to be-co sistent -is sound: However, ‘the only satisfactory 
way to make the i " logically consistent-is to-give the unborn protec- pos 
tion in, all” contexts. elf t the courts refuse ‘such complete protection, then 
they ought.£ to: 9 distinguish te -fecognition of. personhood for different con- Mess 

~ texts and at: t Teast “provide protection to the unborn when. abortion is not 
at issue. “Under ‘the ¢.clear influence. of Roe, California. chose the worst 
possible. resul(==no’} protection. “at, all. 4 

A similar result was’ reached ‘in Louisiana..In State v. Gyles,* the 2 

Louisiana: ‘Supreme, Court held: ‘that. the ‘Unborn were not included as ge 
“human. beings Sfor- =the” ‘purposes sc ‘of. the homicide. statute, ‘The .court as 

- noted! that- the: legislature could. -amend: th ‘the: -sriminal: ! code, in. “keeping. ‘ 
with ‘Roe's restriction’.*** An amendment was.adopied, the: next year, 
miaking, the: term | “person” enote “a: ‘human, being | ‘from the- ‘moment of 
Sime Terilization. vand., ipa ed ‘Yet,. the: ‘same: court in ‘State vu. 
‘ sa enaantn ‘beaten, a. woman, and. her unborn 


a + 


a problems silted from medical limitations in determining causation. Commonwealth v. Cass, 392 
set Mass. 799805; 467 N.E.2d 1324, 1328-(1984). 
—w 628. Ci, Penat Cove §.187 (West 1988). 
ate . $28, 59. Gat, App. 5 751, 129 Cal. Rote. 498 (1976). 
‘ ~ “636 td. aY735, 129 Cal. Rptr. at 502. 
a x ‘631, BIS. “So. 2d 799 (La. 1975), 
om 63d at 802, 
-. 3633, he Rev. Stat. ANN. § 14:2(7) (West 1986). 
tres S34y as "So. 2d 916 (La. 1979). 
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cae 


WS fixed in: Roe*v. Wade.?"** 

"These decisions wei2.clearly misguided under a correct analysis of 
Roe. No privacy interests were involved on the part of the woman. The 
legislative intent was clear, and- the. state had strong interests in 
preventing assaults on unborn children, preventing their physical im- 
_pairment and death, and protesting a a woman’s fundamental right of 
choosing to carry her child to’ term.‘ 

The result of such decisions, it in both California and Louisiana, has 
been noted by one commentator: 


PHI trues, 
ot A se 


nah 
eect, 


The irony of the Keeler decision is that, had the defendant’s as- 
sault on the unborn child been somewhat less severe or even less accu- 


rate so that the child was $‘born alive before she died from the injuries, ce 
the crime would. clearly-have been murder. [A footnote indicated that ‘¥ 


under the bern-alive-sule the child need only have lived a short time 
after birth to have- established homicide.] It is therefore to the defend- 
ant’s advantage tovbe sure that he has killed, -rather than merely in- 
jured, the child inrutero: One would have to search long and hard to 
find a better ri of inverse justice at work.©7 


ashe, 28 
Et 38 


A 


The Keeler: case has had widespread influence. It is regularly 
quoted in cases. ‘following its result. For example, Minnesota, in 1985, 
denied a cause e of action on behalf of a viable eight and a half month : 
fetus under its. vehicular homicide statute." It cited Keeler twice.*™ 
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Also in. 1985, a New York court followed Keeler’s lead, prominently & 
citing. “Keller | [sic}."**° In. 1984, West Virginia held that the killing of = 
a sthiftyzseven, ‘week fetus-did not constitute homicide? Keeler was & 
given ; special mention.“ Also in 1984, an appellate court in. Florida & 
cited’ Kepler. and: Roe in holding thatthe killing, of a fetus did not con- 3S 
stitute-DWY' manslaughter nor vehicular homicide.“* This case was re- g 
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= markable because, at the time of the automobile accident, the méther 


ey. 
c- was in: labor with a full-term viable fetus.°* Further, the legislature 8 
* had. expressed its will in the criminai area by including willful feticide a 
*  swithizg the crime of manslaughter.“* Arguing strict construction, the 3 
court refused to abandon the born-alive rule for the nonwillful crimes pe! 
635. Id. a1 918. 4 
636. Maher v. Roe, 432 U.S. 464, 472 0.7 (1977). & 
637, Note, supra note 478, at 367-68, & 
638.. State v. Soto, 378 N.W.2d 625 (Minn. 1985). ae 
639.- Id. at 628 0.7, 630. E 
640. People v v. Joseph, 130 Misc. 2d 377, 496 N.Y.S.2d 328 (Orange City Ct 1985). : 
641. State v. Wilson,.332 S.E.2d 807 (W. Va. 1984). 
642. ‘Id. at 808 n:3, 
643,.Staté.v. McCall, 458 So. 2d 875 (Fla. Dist. Ct. App. 1984). 
* 4. Id. at 876. 
645. Id: at’877. 
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changed, ‘In 1983, the Supreme Court of Kentucky decided that a 


fettis-was not protected by the murder statute in the case of Hollis v. 
Commonwealth." Hollis reportedly took his estranged wife from her 
parents’ ‘home to. their barn." She was twenty-eight to thirty weeks 
pregnant.“? He “told her he did not want a baby, and then forced his 
chand.up her vagina ‘intending to destroy the child and deliver the fe- 
tus." The court, discussed Roe extensively, concluding, “It is fiunda- 


“ mental that this Court has no authority to disagree with a decision of 


the. United States Supreme Court interpreting the F ederal 
Constitution:’"«** 

Another: widely cited case which followed Keeler was the 1980 
Michigan case-of People v. Guthrie.“ In 1983, Justice Ryan of the 
Michigan Supreme Court, dissenting in the, vacating of leave to appeal 
the case, noted that the full-term infant in that case was “ready for 
birth” and was killed when the mother’s vehicle was struck head-on by 
a pi..up truck which had “crossed four lanes, including the center- 
line."*** It was the “day before she was scheduled to enter the hospital 
for a Caesarean Section delivery.”** The Michigan courts applied the 
born-alive rule despite earlier state court recognition of the unborn as 
within the state homicide statute. Instead of resorting to such precedent, 
the Michigan court relied on the outmoded common law born-alive 
rule. Had the infant been scheduled for delivery a day earlier, end 
been iiding home in an infant seat, it would have qualified for protec- 
tion under the negligent homicide act. Such results, dependent on the 


vicissitudes of scheduling, are illogical. As dissenting Justice Ryan 
natéd: 


The ‘rule’ is generally understood to derive from the impossibil- 
ity, 300 years ago, of determining whether and when a fetus was liv- 
ing and when and how it died, and the-consequent necessity to pre- 
clude the fundamental inquiry whether a fetal death was a human 
death. 

To hold as a matter of law in the waning years of the twentieth 
century that the question of the personhood or humanity of a viable 


646. Id. 

647, 652 S.W.2d 61 (Ky. 1983). 

648, Id. 

649. Id. 

650. Id. 

651. Id.-at 63. ; 

652. 97 Mich. App. 226, 293 N.W.2d 775 (1980) , appeal dismissed, 417 Mich, 1006, 334 
N.W.2d 616 (1983). 

653. People v. Guthrie, 417 Mich. 1006, 334 N.W.2d 616 (1983) (Ryan, J., dissenting). 

654. Id. ” 

655. Id. at 1008-9, 334 N.W.2d at 618-19, 
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unborn:child in ‘the ninth month of gestation is governed by a com- 
mon.law rule of proof invented by the venerable but fallible Sir Ed- 
ward Coke in ‘the: seyenteenth century, to accommodate the medical 
and. scientific impossibitity-of t then proving the viability of a fetus, is 
disingenuous reasoning in the" “extreme. 


Medical: testimony at the preliminary examination indicated that proof 


of life,- viability, and cause of death were no longer the problems envi-.__ 
sidried’in the “antiquated born-alive doctiine:**?” 

In 1982,.a New Mexico appellate court, alsc followed Keeler in 
State v. Willis by rejecting a vehicular homicide indictment for the 
killing of a fetus. In 1981, New Jersey reached the same conclusion in 
‘State ex rel. A:W.S., citing Keeler and Guthrie. 

Another widely quoted case is People v. Greer, derided by the iil = 
nois Supreme Court in 1980. The court followed Keeler by holding Es 
it. was not murder to kill an eight and a half month fetus by beating.*** Bs 

In 1986, Connecticut decided that an Unborn, viable fetus was: nat 28 

a “human being” within the meaning of the state murder statute, in 3 
State v Anonymous.*** Keeler was heavily relied upon in that Bi 
decision. ; 2 

Thus, it is evident that Roe and Keeler have been very influen- , 2 
tial. As discussed above, the reliance on Roé in this context is totally ~ ° 
unfounded. Keeler presents a more persuasive precedent. It was de- S 
cided, as were many of the subsequent cascs, on the basis of stare deci- @ 
sis,.strict construction, and the due process concern of giving adequate 4 
niotice to defendants. _ aod 

As this article argues, stare decisis serves important functions. % 
However, when the rationale fer a precedent is outmoded, such as it is & 
for the born alive rule, common sense dictates that the precedent no a 
longer be followed. This principle has been widely applied in the’ anal- 4 
ogous areas of wrongful death statutes and tort law. It is widely ac- % 

Id, at 1007, 334 N.W.2d at 617 (citation omined). 2 
6o/. Id. 4 
658. 98 NM. 771, 652 P.2d 1222 (1982). z 
659, 182 N.J. Super. 278, 440 A.2d 1144 (App. Div. 1982). “t 


660. 79 Ill. 2d 103, 402 N.E.2d 203 (1980). 
661. Id. 
662. 40 Conn. Supp. 498, 516 A.2d 156 (Conn. Super. Cr. 1986). 
663, Jd. at $00, 516 A2d at 158-359. In 1987, in the case of Meadows v. State, 291 Ark. 
105, 722 S.W.2d 584 (1987), the Supreme Court of Arkansas held that reckless killing of a viable 
fetus: was not within the sate manslaughter statute. Arkansas was unique in having an early 
fetiade statute which hag been expressly repealed. Id, at 587, From this, the court decided that 
legislative.i intent-did not include the unborn within the manslaughter statute. Id. 

-664, Another case preceding Roe excluded fequsés, Trom vehicular homicide statutes. State v. 
Dickinson, 28 Ohio St. 2d 65, 275 N.E.2d 599 1971). “s 


ROO oy : 


RIGHT TO ABORTION 273 


~ oviledged, by the courts that medical science: has progressed and the 

eA a. “5, law: should sbe . “presumed to keep, pace: with the sciences."%* There « 
“really-is: no serious issue here, since even courts which exclude the un- “33 
rom homicide statutes acknowledge t the outdated ratiunale of the > 
‘or exartple; i in Guthrie,“ the court wrote: “Ee 


> Thisspanel agrees, that the “born alive” rule is outmoded, archaic and 
no longer’ sérves.a useful purpose. Modern medical practice has .ad- 
vanced to the point that, unlike the situation when the rule was first 
developed, ‘the-vast majority of viable fetuses will, in the absence of 

_ Some: enexpected event; be born alive and healthy. Further, medical 
technology ¢a can now-accurately determine the stages of fetal develop- 
ment and viability. This' being so, birth itself.in terms of emergence 
from the-mother’s body should no longer be determinative. We fur- 

ther acknowledge that for. purposes of actions in tort for wrongful 
death, recovery may be had even if a viable fetus was yet unborn.” 


Thus, an application of stare decisis here is a brittle, mechanical 
application of the doctrine. Even worse, it works injustice. It is instruc- 
tive to compare the rigid way that this precedent has been applied with 
the inflexible/flexible approach used in abortion jurisprudence. In the 
latter, the only inflexible point is that women may have abortions. Eve- 
rything else is limply pliable. Here, while denying the validity of the 
rationale, the courts continue to apply the rule. Clearly, the unborn are 
deserving of more protection.“ Even Roe indicated the compelling 
state interest in fetal life where women’s privacy interests were not op- 
posed. Apparently, the explanation for this negative trend of feticide 
law lies somewhere beyond the realm of mere stare decisis. It lies 
largely in the negative influence of Roe. 

The courts denying homicide actions for the unborn also cite the 
due process right of defendants to have notice of what constitutes un- 
lawful conduct.** It is difficult to believe that a defendant who inten- 
tionally sought to “stomp” a baby out of the womb,” or tear it out 
vaginally,*"* or stab its mother in the abdomen when she was full- 
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665. Bonbrest v. Kotz, 65 F. Supp. 138, 143 (1946). 

666. 97 Mich. App. 226, 293 N.W.2d i (1980), appeal dismissed, 417 Mich. 1006, 334 
N.W.2d 616 (1983). 

667, Id. at 232, 293 N.W.24 at 778. This passage was quoted approvingly in New Jersey’s 
rejection of homicide protection for the fetus as well, in 1981. State ex rel, A.W.S., 182 N.J. 
Super. 278, 281, 440 A.2d 1144, 1146 (App. Div. 1981). 

668. Parness, supra note 462. 

, 669. Roe, 410 U.S. at 162. 

670, See, ¢.g., State v. Horne, 282 S.C. 444, 445, 319 S.E.2d 703, 704 (1984). 

671. Keeler, 2 Cal. 34 649, 470 P.2d 617, 87 Cal. Rptr. 481. 
672. Hollis v. Commonwealth, 652 S.W.2d 61 (Ky. 1983). 
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ee n m totice that, if. the. ‘child were ce and. lived only briefly, he 


a nd ond 


woul ‘Bésliable. for homicide. Bis seems incredible then to” mas thay he. 


awh 
make. no: mistakes? ( may be somewhat of a ia fiction to imagine 
thata-rvan-in-the | act. of stabbing his-wife in her pregnant: womb is 
counting.on tule.thathe.is absolved of crimip-i liability if he: suc- 
-killing: the child, At least, he should be on notice of the doc- 
‘twine of.transferred. intentst* if he attacks the mother with malice and 
kills: the. unborn: child unintentionally, he. should. be liable for having 
sintended’ the-act.$*. 
,  -Eurthermore, with’ the rapid growth, of fetal rights in tort law, 
especially: swrongful death, it should come as no great surprise to an 
_ intentional. ckiller of an unborn child if some state decides he has mur- 
& perso n. This is especially true in a state like Minnesota which 

has “been ioe and well-known for advancing fetal rights in its much- 
publicized: case, Verkennes uv. Corniea,** where it recognized the un- 
bortias persons.°”” 
; Finally, there is a simple solution to the concern with natice. 
: While it, works tragic injustice in an initial case, the employment of a 
“holding with prospec:ive effect only solves the dilemma easily. This so- 
lution was found sutisfactory i in Commonwealth v. Cass*" and in State 
v. Horne. id 

The remaining argument ui che majority is the doctrine of con- 
struing criminal statutes strictly. The purposes behind the rule are fair- 
mess? and avcidance of judicial. usurpation of the legislative func- 
sion.“ In Cass, Massachusetts decided that fairness to the defendant 
{notice) was really the central issue of narrow construction and resolved 
it, as discussed above, by prospective application of its rule. Of 
course, the principle of fairness is one that should be considered both as 


673. State v. Horne, 282 SC 446, 319 S.E.2d 703 (1984) 

674, Id. at 446-47, 319 S.E 2d at 704, 

675. Id, 

676: 229 Minn. 365, 38 N.W.2d 838 (1949). 

677. Unfortunately, Minnesota rejected this atguracnt in State v. Soto, 378 NW 2d 625 
(Minn. 1985). 

678. 392 Mass. 799, 467 N.E.2d 1324 (1984). 

679, 282 $.C. 444, 319 S.E.2d 703 (1984). 

680. The born-alive rule, in criminal cases, has been followed by 24 of the 26 jurisdictuicns 
which have considered it. Solo, 378 N.W.2d at 628 (including Soto in the sum). 

O81, Cars, 392 Mass. at 804, 467 N.E.2d at 1327. 

682. Sote, 378 N.W, at 627-28. 

683. Cass, 392 Mass. at 807-08, 467 N.E.2¢. at 1329 
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athe vee cof State-v, Horne, South Carolina cna 
ble fetus. ‘would: “henceforth be a- person; for. purposes. of the- 


Ini its: rationale, it first set forth a stare decisis argument 
consistency: It. would- be. grossly inconsistent. for us to con- 
viable fetus.as a. ‘person’ for the purposes of i imposing civil lia- 
ule. using. to. give ita similar- classification i in the criminal 
Then. the. court: noted. prior changes. made in the criminal 
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ist the South; Carolinia: ‘Supreme: ‘Court itself: _. 
Rees the, aiee and the sfeai le to develop | the common 
South .Ca 


3 end aCe UUs : 

” does fot ian wee preened Sheva the'c common law'as it 
“should be; ‘Therefore, .wemnold an action for tiomicide. may-be.main- 
) be fue when. he: state ¢ can. prove beyond a reasonable 


cided, in i984; b the. Seas Jodie c Court of Massachusetts. Mus- 
aah us sett had he, advantage ofa prominent case, extending wrongful 
_ death therights “tothe unborn, - published a year before the vehicular 
micide*statute : “was. passed. Thus, the court: could ‘reasonably argue 


Matte. xR ature was persed: to be aware of state court develop- 


GSA Sintgs Seine 378°N.W.24 6253 628 (Minn. 1985), 
C7544;,319.S.E.2d_703 (1984). 

aiH45;: 73419 S.Y 2d at 704, 

itaibns Omitted). 
€48.:392' Mass..799, i467 NEI 1334 4 (1984), 

aM “More: ¥ Greyhoind: Lines, 368: Mass, 354, 331 N.E,2d 916 (1975). 
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-fure’sp : lished: ‘common law crimes ‘The Minnesota.court 
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nat he So ‘lave was: “within, the province: of ‘the: legisla- 
ae — which: ‘follows. 
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alyzing this argument, it should be acknowledged at the otit- 
: “general: rule’ iscorrect. More judicial restraint is to be én- 
eC alti iB: zou, however,. when courts, including + the: ‘United 


san “legiln ely to strip ‘the “unborn of per 
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cut 1: However, where reas have attempted to do so,-as in 
ifornia ahd :Louisiana, the courts have offered a:hostile reception. 
tear must: wonder if the effort will be effective. The-kind of pre- 


Ped 


" = ot thee courts apparently desire is time consuming, as.the whole code: 
uit “be. overhauled, : ‘Minor adjustments have been rejected.°™* -Of 
“cs, legistat slatures are busy with many other matters, as well, which 

* <<imiay- seem: more pressing... ‘, 
th'this.in:mind, is.there,any. way the courts can pele justice 
area? Surely, ‘one. who. wouldiintentionally beat a fetus-to death 
eterred from such: conduct.’ The answer lies in-the nature of 
w the born-alive: tule itself: The bornsalive-rute is based on medical limi- 
“rationsvand'is rooted in’ the,common | law, The medical proof. problems 
careslargely. gone, The question’ remains whether the legislatures i -in- 
tended. to: “incorporate in, _sheir: ststutes. the common law meaning of 
terms ‘3s a static concept, or as a dynamic: concept. ~ Did the. term “per- 
son” or:“human’ being” in the statute mean whatever. the common law 
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~ “en: Cass, 32 Mase. at 801, 467 NE24- 1326. The principle is the same as the presump- 
tlon ” ‘that the Hegidature adopted common law definitions extant at the time a statute was 


promulgaied. 
“68 Suae'e. Soto, 378 N.W.2d 625, 629-30 (Minn. 1985). 
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ae 6a Mines likewise, cites Keeler for this argument. Id. 
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““{t}he law. is pre-e 
uararep ernie wo OE: ey state ‘hasadopted, 
y by allowing 1. i.tort-action for prenatal harm. if such a 
Work;, nenthe: ‘Jegislative i intent must be £6 adopt. a 
iccconcept-of “common ‘law, In other words). the -cfinition 

é: presumption Wollfd-tie-one, based on current tegal and, scien* 


standing, not that“of hundreds of years: ‘past, whist. is"ho 


oR ETS Drea Seer Ey, 


poropraies Eee Soode: states” lise common: law defi ditions: of « 
eee ‘Thesz definitions ‘should be ‘allowed to’ 


eel 
by 


acl 
in Casi Tn Res.t ‘the sees ‘Cour was interpreting the Snot toa 
-which: hijocially has entailed an analysis of the intent of the:framers 
. of: thesor original d ‘document-cr the drafters: of-its amendments. The Sa- 
_..prenié: Court had. no other legitimate authority than to perform such 
analysis. It was:not authorized to create law as a common law court. In 
Cass, the’ court'was acting properly within the common law tradition. 
Thus, for-a-commori law: court; it is wholly appropriate to apply the 
principle. of, keeping pace with science. When courts in code states em- 
aloy. common law interpretations of terms left‘undefined by the legisla- 
~ fire: that), too, is*a proper function of the courts. 

However; when the Supreme Court in.Roe™® and in Akron™ de- 
clared that science is the controlling factor, over the intent of the fram- 
ers or judicial precedent, it has usurped the role of the framers in the 
same way that a common law court would if going contrary to the 
express intent of:a legislature i in enacting a statute. - 

For example; if a-legislature ties defined death ay the cessation of 
respiration or-heart function, even if-science has moved.to a brain activ- 
ity definition of death, the court:may not- ‘legitimately adopt a brain 

" -deaih~test, against the will- of the legislature. The legislaturé alone is 
authorized to:make such policy decisions. Hewever,.if statutory law 
does not define death, but employs common law definitions, the judici- 
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7698: PROMER '&. Kexton, supra nue 467, at 368. 
"699. This j was done in‘Califernia and Lovisiana under the sie of strict construction, See 
‘ a tex it ‘accompanying notes 626-35." 
Ra F410 US. at_ 149, 165. ~ 
701. “Akion | ¥. Akron Center for Reproductive Hea 462 US. 416, 434 (1983) (legislatures 
amay not “depart from accepted’ medical pay 
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and esnte the from collateral areas indicate a ppd is. cdue,. it is ct 
sential | that the.courts act. Keston favorably angued for an expansion of 


cg i , such judicial involvement a3 legislatures are nreanny involved with 
eS other.matters.""7 
hee ; 
me {T]he continuing accumuiation of Precedents tends to narrow some- 7 
what'the-area of interstitial creativity and to increase the need for a 
candid breaks ‘with precedent .... [I]t is never a satisfactory answer oak 
i to an’ oe) for judicial creativity that the need for change is one ib 
eat ae e = , +3 4e 
a 702. Commonwealth v. Cass, 392 Mass. 799, 810, 467 N.E.2d 1324, 1330 (1984) (Wilkins, i: 
oS * J,, dissenting) (calling she Majority opinion an “exercise of raw judicial power”). 3 
BG 703. Doe v.-Bolton, 410 U.S. 179, 222 (1973) (White, J., joined by Rehnquist, J. dissent- 3 
Bes ing)(calling the-msjority opinion “an exercise of raw v judicial power"). ae 
gee 704, Roe, 410 U.S. at 174 (Rehnquis, J. dissenting). a 
- 705, fd. a" 152° 2 
706; This arsertion of good and bad forms of judicial “activism” is not inconsistent, An excel- Be 
lent coricise discussion of the uses of the historical content.of the due process ciause in its interpre- re 
tation Is contained in the United States? brie" in Thornburgh. Brief for the United States, supra ‘2 
fiote 35, at 25-29. One of the uses of history set forth is “to take account of developments in society a 
andthe law.” Id. at 27, However, “the Court has always taken pains to trace iis' point cf origin es 
back to specific c connitutional provisions by a route either influential of historicul.” fd. In ites, the “a 


“connections | by either route were wholly mlysing.” id. The brief continued, “Whe story traced by 
thé Court does not show a steady and growing acceptance of a point of view uniil the practice ina 
few jurisdictions ‘cin be characterized 22 anomalous.” Id. The decisions in Mone and Cass are of ie 
shis latler_ype, wall supported” ‘by, the fury trajectory.” Id. at 28. aise 

107: Keeton, Creative Continwity i the Lew of Torts, 75 Haav. L. Rev. 463, 484 41962). e 
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. was. os in the'ti time ‘of Henry WV. It-is still more revolting. if the 
‘ om ot ig was laid down have, rename long. since, and 


clear is: that the: unborn have been pel of protec- 

its-and, legislatures need“to’ act: to restore it ~~~ 
“Thexprotection-which was. afforded the- unborr “before“Roe was 
“4 aot ae by the state abortion statutes: rather than ‘homicide 
Supteme. Court in the 1973 Roe and 
declared i abortion: laws of Texas and heii un- 
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C mt An’ 1803, ‘he Miscarriage of Women. Act was 
se, i, Bagland, increasing the crime for- willful wr of a 


a 


TN ccna v. Cass, 392 Mass, 799, 805-06, 467 N.E.2d 1324, 1328 (1984) (quot- 
jbg, Soe Path of the Law, 10 Hany, L, Rev. 457, 469 (1897)). 
RN The, law. has Waoriall protected the unborn from the beginning of life, at understood 
py the » ‘the da 


8 THe Laws AND Customs or ENGLann 341 Thorne ed. 1968) 
aid. US. le n23). 
ae Buackstone, ( Commentaries 129.30. -- 
: 7g Eiuenvonoucn’s Acr, 1803, 43 Geo. 3, ch. 58, §§ 1-2. - 


a 6 Saree : A oon 

ies follewed the Engliah:pauern.™ ‘Tn:.1821,-Con-. 

in sing:the: miscarriage ofa quick. ehildie New 

ie? protection to. those net. yet ‘quickeried "3° 

ek ih statutes protecting even the n- 

though: penalties were increased: ‘over time; legisla 

vaffeced. cby- the ‘born: valiye ‘rule, .resulting-in. “a 

: ot potential: life. and ofzcontinied 

fe ution. and penalties were generally. ayaila- 

ble expecially for: oon ul feticide until the abortion: statutes were.de- 
Se ae een ae ame 

W consensual abortions; it removed the abortion statutes le Sigel 

ou Herre Although thea #titeshad already-expresed 
ufiborn from, attack, aid the criminal abortio} 


eben oa toad,’ the: ‘Unborn may’ be killed - 
Ww criminal: sanctions, in most jurisdictions? ‘ 
: sooty fo fetal: ihayeogers in the criminal area Sie 


7m 1987, ‘the. Eleent Circuis, iden a Geoigie feti- ; 


ty 


eas ‘constitutional.and not <egnflicting with ‘Roe. The crimiaal 15> 

5 Smith, ‘shot? a: “pregnant, woman, and.-killed. her unborn...“ 

mH conteaded t ‘the: ‘feticide: statute: was uinconstitutional- “bes ; 

iere‘[was] no- unlawi taking-of human life, and because. the-~ : 

or ome 1 dftoe."™ The court declared .the first contentiogi> ” 
“frivolous? and “without merit." The fact that Roe dez, 
clared'a ia a fetus | ot: rae a: “person” was “immaterial” where the state’s~ 

ts,did ‘not, ganflict ‘with. a woman's right to. abort." In 1987, j ML. 


_t > * oe 


p Tite ~Paréesis‘raprie nove 462, 44°108.,’ : 
‘ Oo Moen, supra note 425, at 21 (citing Conn. Srar. tit. 22, §§ 14, 16, ‘at 152, 153 
1823 an 

716, Id. at 26-27 (cting N.Y. Rev. Stat. pt IV, ch. 1, cit H, $8 8, 9; a $50) 

“7M, Parnes; Iupra note 462, at 109, 

718, las 

al 4, vat. 110. a 


a 


pascal State vu. Seon the gavietion of a. ‘man nwho ae and 


“kick soa bregnah wi woman’ ¢ -abdoinen;: causing fetal d death 1 Was, upheld 
oo 


pret; 


"o 


sie ‘bat the need for stinpieh-invelepalate. -action is. 


Ste 
at Seer sean er 5, 


Re aunborn violated: the. principles of stare - decisis. ecisis by creat 

UES Satie ; Promoting, g logical ‘inconcistency, : and jnhibiting. predict. 
ae ica e-destroy ed: legal. protection for unbor children 
rectors pated ‘the. growth-of alternative ‘Protedticn; Such 
Was notandated by Roe—which recognized. thesstate'i inter- 
ipo tential life where the mother’s privacy rights :do_ not’ con- 
ik eh cit Was iaevi ie, from the shoddy reasoning’ and ‘Inadequate 
~_pisiettion of ote daborn in Roe, that other courts would follcw i its lead: 


ae 


: Re comition “ote thi dignity. of human life is important, to create.a 

die eet iS.respected : and, thus, not readily taken. Some states 
‘ats promoting this dignity for the unborn. These laws are 
ing with Roe "sFécognition of the state interest in protecting “po- 
Tite. 75" The lawis-take two forms. First, some statutes-relate to 


I ir i intended alba than prevention.of rnindless 
- danping'ag we of Akron ‘argued? However, -in Akron, the 


the mother’s: right of privacy. - > war <7 
In Leigh v. Olson,™ a district court Gvettimned a statute requiring 
the woman urine abortion to select: ‘a method ‘af dis ae even though 


. se Bs = . > 


727. 405-NW24 1.{Minn. App. 1987, _ - 
72th 10. oe 


$$, supra note 462, at 102 & n.12. Pigs 
rom, 462 US. at 451. a 


2 wae ce OI git oe 


th C 5 $27. F.2d 1191.-(8t6-Cir, fan a ea 
ean : vacated, 835:F.2d [545 pire Cir. 1987), reinstated gnd (ez bane) reh'g granted, 
» B35 FL 1546 (61h Cit. 1987) reveried, 853 Pa 1482, pein for cert filed, 57 US.LW. 
Reb. 98S) Bee ° vee 


ale’s ritvinsl abortion ‘Taw; Stich prasecutions:may be 


nen, that: aes the criminal. setting, Roe'y denial of: pa 


a epee of et renuains. Second, other statutes proscribe. 
et 


* Cotirt left’ open the’ possibility of clear Tegislation which did: not cburden. 


g t o 
oo, oc ahh Bah, 
CYR PSAS ana raas 


ee y 
4, 


#3 


ihe 


a 


po he He 


f 
ak 
HA Noy, 
ose ise 


Bs 
be. 


2 = 


semen elie decide Thee court found: this to.be 
he €. privacy right; No. financial, cost need, ‘have 

ate hada legitimate 3 Saterest in. promoting re-,_ 
luding=an: aborted. fetus. *: However, in thescourt’s. 
sola burden proved too: ‘great. “There is, however, 
as ths sales: to 2 rome “the © digty Le ihe. 


aoe 


Sage Te 


3 wold ae Seas 
ie ‘slggest-thatinconte 
Rie - see 

accorded 


« 


| experimencation, arahives selec: a ac 

n Which is-out of step with. the approach taken in Roe. 

despite the dictates of Roe, the peopie through. their elected rép- 

tatives continue to ) express their belief i in the essential humanity of 
EAinbori.” 


- the holding of Roe has beer ste to be out of step with the rest 
of ‘the law as-it‘relates to the unborn. The long legal: history of fetal : 
‘rights ‘has been one of significant and expanding scope. The: develop 
“nent: oft, médical: technology. has solved ‘problems of Providing ‘proof 

wt hich:existed _in fornier centuries: This has led to a dramatic turn- 

w. However, Rue has inhibited ‘this growth in «the area 
oberin jal protection by stripping the fetus of personhood and the pro- 

stionof: the:abortion laws, The inhibiting effect of Ree flies in the 
“Hacerof ‘logiermedical technology and the Soulueney principles of stare 


a While Roe and its: -progeny offer'little protection to the postviable 
fetug,74: ‘atheriareas. ofthe law offer protection back t6 conception and 
‘even- before. These | prtections in other areas are much stronger than 

weak-p rotéction offered i in Roe: ‘Clearly Roe i is out of step with the 


: ie Aa fe” = nts ome nee ssh 
& ee Pe 


‘ 


ery. 


se : 
wae 


a A # TF 


in terme of of ton evends ‘in coy use? Will 


cacy 


oS beens snes a “decline. as "did. wot nity Gecaine, ‘but 
‘yeport tha’ that. the noyenent: seens to be tad ‘the downward 


ee te wa Poe 
Sdanloke; the eeopock ick heving. used any crack 
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~~~ —percent, in“29a7 ‘to,372° percent ins 1989. Current use--use in: the past 
aye ned fairly. stable‘over this interval at 1.3 percent 
nee va aly. 
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eananoement of >treatuent quality and_ the expension of treatment 
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7 pe on the pula of new medications for use in the 
traatuenit: of! ‘akug abuse is currently focusing: on a number ef drugs 
which show Rromieg: | “Thase include clonidine, LAAM, and buprenorphine 


Tor Scthes ‘treatment: cof narcotic addintion, and desipramine, 
_ flupenthixoy,. sgantee eetaina verapamil, diltiazen, and- brongeriptine 
for y the treataen tof; cocaina. addiction. 


Btuadea: wae sn-Ghalanootoeical treatuent cochalques have shown 

- ae: methadone patients with chiatric disorders may show greater 
aprovement vith peychotherapy addition to drug cotinseling; that 

4 ati 1syel andiother-individial characteristica of” arty abuse 
,counael ora and -peychotharepists are correlated with outcomes ‘in the 
ate ‘abusers: and.that there isa correlation between 

_ the:sueverity. of peycniatris. disorders and drug abuse treatment 
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a ‘Recent ieccuead in Federal. spending should improve treatment 
outcomes by: 1) -increasing the availability of treatment in general 
as well-as the availability of specific treatuent services: and 2) by 

ding ..new. zawledge regarding tle specific factors affecting 


Jae our our “renearch base or. what works in treatment expands, this 
neigesmust’ ke traneferred to the clinical field in order to 
Snoreye “the: skill. level of both individuals providing treatment as 
las drug treatuent p au directors. This should include not only 
educating medical and social service professionals in state~of-the- 


ere args as, well. 
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isthe inprove treatment. services. 
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prawecerl ly af rerty (programa aived. at.-informing and cheng! = 
bebaviors::(don't™ mas, et may increase ‘likelihood that program. 
participants: will use saiteie aubetar eg) 3). peer counselor prograns, 

¢t. programs. do “not have sniformly- poaitive—- 
nyolvesant: prograns; “Just Say Mo" Clubs, mass- . 


cfteonay oy are Rone nddromaing << are less effective. when “~~. 


OSAP. program evatuation and NIDA research will continue to bui2d 
- upon? ~ these ‘findings-and transfer the knowledge to the field. “ith 
regard.to.OSAP's Pregnant and Yoatpartum Women Demonstravion Progran, 
ie ‘dm. atill:.too- eaxly. in the implementation of thie initiative to 
discuss evuceessful_ treatnent strategiea for this population. - However, 
we expect: information 6n process evaluation to beorse.available froz 
ped gerd ‘as-‘their grants expixe.. The first awards undar “this 
PE - were wade in. Septeuber 15 1989. A contract to evaluate these 
-projecta is under development. Availability of the. firat treatment . 
outcome data is -targeted for October, 1990. Increased quantity, 
reliability, and validity of thie outcome data will occur over the 
fLollowlig' 2-4 years. 
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¥urthernore, 7 ‘organizations ‘such as the Anerican, facie of 

“Aad lotion eMedicine, . the-American Academy of Pediatrics, and the 
icah<College-of Obstetricians and Gynecologists are involved in: 
sproviding: ‘education. to. their’ menbers to assist ‘them in identifying 
ands, treating “individuals addicted to drugs. The Awerican Society of 
bgdiction- las ov ides physician. certification in the area 


wavaateiculties: ‘To address these issucs, NIDA supports a *punber 

\ that ‘aim to: elininate exinting barriers. to treatnatt: 

*through* the: de lopaent of xeferral systens and intensive Comeunity 

“Qutteach prograns. NIDA.also supports a major zesearch demonstration 

nto provide more efactive drug abuse treatnent, Clinical, and 
Support services to fenale addicts and their childran. 
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“3990. °Thace granta will support roverents to: 


ogram and treatme::t systems -that are geared 
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ic lone? 2}< adolescents: and 3) reeidents, of public 
ueiny-projeccs, Rirel; homeless, and coxorbid eubstance abusing 
Fatt 1 AdS riao.8. ‘focds. ‘Pundable program couponents includa, 

~. Tit Srecke Pere ed to, the foliewing:. 1) enhanced outreach methods; 
: ra oneaite training? nedica care and provision.of acute 


Gouna tvo grant prograns in F¥ 1990 ‘to serve 

ee imate han ginou the Criminal Justice System. oTI will fund 

in the Zollowing creas: 1) improved coordination of all 

ie oriwigal justice systex (i.e. courts, jails, social 

ie aled:~treatwent. nystems) in tirget cities 2) improved 

bec irpe raccescas. for “aiversion of exrestees into treatment in 

Lieu ot 2! ition: an@. 3) on-site provision of drug treatment 

servicda : 1 ged And. prison setcings. Approximately 14 grant avarcs 
i these two programs in FY 1990. 
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initistive, er: Will place program priority in Fy 1991 on developing 
model’ drtig “tidatuent, programs in prisons. The goal of this 
denonstration Project is to create a new standard for comprehensive 
drug its ‘trestment in prisons utilizing all of the research, 
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: pet to approximately 7,000 women. “The total 
x 9 imakval. ob) ae for the program. was $4.6 nillion, ~ The 
[ shaidaderenrrd is’ 920! S$ million in’ PY 1990, and the President's Budget 
Remtont' ter “this program 4g $37.8 million in FY 1991. ‘Additionally, 
. lines “other program funds to address this population which 
the ¥¥° 2990. appropriation to $35 million, and the President's 

or PY 1992 ta $42.8 uilfion, 


CAP: “Office of Maternal and child Health (ONCH). cf the 
eens Reweurces ‘end Services Adainistration (HRSA) have entered into 
progres, ts. devel woes! Presmaan Ter  pressae aud peccaren yeaah 
a um Women 

He Thedy Infants. This collaborative effort allows the OMCH to 
provide expertise in the development of perinatal health cosponents 
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Bau : and/or treatzent for substance using PP¥I which are designed to 

pe promote, coordinated participation of multi “organizations in the 
ae delivery of -.comprehensive services, tor these women, ia many 
an “ instances,” serve as a basis for NIDA'’s research and OTI's 
aa activities. Of, course, the provision of financial assistance to 

a specialized treatment programs for supstance using PPWI by OTI has 
nl a direct corralation to the activities of OSAP and NIDA. 
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} Enis a i e i i i 
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“SSI Disabled children 

Centers~for Disease Control Research 
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Secretarial Family Strenaths Initiative 

_Access Initiative Conference 

Inspector General's Reports on Boarder Babies and on the 
Tact of Crack on Child Welfare Systems 
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GAO Study of Care Costs 


Department of Education drug use prevention and early 
intervention programs 
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geaaibluatduiss “what. do- we. —_ as far as the research literature about 
ectivenees: of different modalities of treatment. for drug 
nit” women? Is this literature well documented oris it 
eee win an raat and. ont research. niga? 3 
toe est ee ene ree. © Sd bt tae 
; Preliminary: information on what Yorks ‘Hest with the 
. oe women population will be available within the 
two years. NIDA is conducting research demonstrations to improve 
or develop new therapeutic. approaches, in existing clinical programs 
deaignea treat tug. abusing v wouen,.ofchild-bearing age as well as 
2 woren,: 1 ana’ Shake infants. 
more ie eopeueh ote ears as ie yay PL 
ehare increased. avarenaee of the wide -arzay. of Pe Lenttad 
La ee --CORBERUANCES..“9 ~ maternal » abuea to offspring so -that. Nace 
at 2 ebimination:. oe “Or: any. rraanetion in, -the-dse of illicit drugs as 
~~ reeult-of enrol ating and. retaining women who.are pregnant or are Se 
child-bearing’: “age*-in a <comprehansive drug treatment program can’ 
_ Xorastak tails ‘thes potentielly harrful. consequences. Becatsa many, 
adoledosht: or: young adult, women are: difficult to place and waintain 
” fhkraditional, ;drag abuse’ treatment programs, extensive comausity 
outesach and. retention sefforts, will help to. . hininite. existing 
rato cecteent fe meee ees oa #3 
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‘Upopalation . perees current proceceels ‘on new- strategies, for treatnent 
and:onnodels, for treatment intervention and prevention should provide 
substantive sadditional information that will allow treatment for 
_tanalqu addicts and their children to be further enhanced,’ These 
“ch, efforts. include: Z % 


i ery 


4 The. ‘Gn Were Drug Exposure Survey, which will be in the field in 
late. 31990 or, early 1991, will collect data on. the prevalence of 
drug use during pregnancy for the whole country, as wo]l as for 
different geographic areas and population. subgroups, the Survey 
wihh: “provide estimates of the number of babies exposed to drugs 


oe during pregnancy and xssess the association of drug exposure with 
eae , certain outcome indicators such es birth weight and length of stay 
Boe, in fospital. Data will be collected ‘from approximately. 6,000- 


8,900 pregnant women who deliver their infants in hospitals. 
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ee 2) The questionnaire proposed for the 1990 Nationa’ Drug _and_ 
ee Alcoholion Treatment Unit Survey {NDATUS) includes several items 
tom Yelated to.pregnant and post-partum women, Information will be 
Sas obtained cn providers offering specialized programs for pregnant 
oa users ‘and ‘those offering child care services. An estimate of the 
ng nuabex of pregnant clients will be cbtained. . 

ate Fi : 
ae 3) The Drug Abuse Services Research Survey questionnaire 

oer = includes questions on drug dependent pregnant women, such as: 


o Whether the drug treatrent facility accepts pregnant women; 


o Whether ary priority for admission is given to pregnant women 
on facility waiting lists; 


Spree 
ee 


oe a Ae ts 


se, 
15 


x 


fx 


ere Pa 
et 


4 


ale 
of tee 


hy Bate che ai: 


x 
3 


Re bas Pre be <x At 


ih he 
Lat Wak? 


4, 


ihe 


hg 


4: 


ne 


#2 a - 
gf Rac tle 
dase ue 


7 Saisie ‘of ‘aprcian aatvices, available to to’ pregnant women with 
pad Bisaient oth ist includes prenatal. care; birthing, 
x iid care..aerv: ioas,:and‘other. » 


wee we - at 
Men Ret ca 


through: the MIDA AIé desonatration 


a he “Bes sheen. ¢ stieotea: the B de Lo 
~ $ - pYojects/ ae a@xouna the country. “To date, data has heen 


- ed: oni = 85 000-, ~WORGR ,. including about” 400 pregnant ne 
+ Det ta _iniindek: Semographis “characteristics, risk’ behaviors, samily 
= papa ALities os} heelth:status, - ‘BhG ‘AIDS “Knowledge. : oe 
- Se sere Meee aS cl abd ca Ect 
irtwent> of: ae and ‘Human | daxvices ‘wilt also support 
a re be population through tha = 


4 tand this 
rene Maternal "and Infant. Health:  Sueeay a ae 
ax 


ot 


nT + ao +. ade 2 eon 


sige ‘be. “noted: * that NIDA has funded saveia node = 
) mente Population. These Progréns dnolude: 
Be Rest WT) Tog ERE aaah SRT E SE : 
£, ea go “The Fans ¥. Genter, Set Ferece - “Medical College, Philadelphia. 
joe-at abeesiaent 30 -Wénily Center Schema for Treataent of. Drug, = 
Mee ee ee, ie a Pe 


a ae BAR,” * Binne: 11s icounty, Plorida. 
ram itutrel Hos: ital, and Gaakne leis PAR were all 
DA’ "in FY 1976. Tae Family Center was 

) far. back as the early 1970's. , : 


re 


ee coe in San francisco, Lon Angeles, aie an! 


page cefiter in Mew York City is also particularly noted in ety 
“regard. 


in 


Lames 


+ 


Faeily Center ‘ 


Tit south (eh deytars Selte STBS™ 
Phijsdeletia, PA (310)-5 


Executive Df : ? D. 
Clinleal Direccers Teeees’k, hagan ee! 
Research Direeror: Karel Kattenhach, Pho, 


ide : 
re 


MA 


dase 


x 


ae mo 


watcdaes cand attoctivaqdan iven 
: ohea?* 8 5 


5 a 
compared actoss. different t: of. 
Ee are ve eeed Satine cave eo ne tis 
Pact F oe thses with: ences PF psec 
acai Stecleeect: ts ditgigae 4 inp 


‘way. be wel ar the os ay 


Gateentsof' the’ 


juss : Rhyne esi! : 
og ae tos rahd ‘pcg inusa 


: seed tag eat most isportant rein ceesaty £04 8 ‘fox “a 
spent in‘ trea DARP 
: eran ho. e,inliett ‘arug. use and. = orisinal 


a 
aitrscteent Sand Set ane pernearaal treatment). The goals 
1B ~srer*. : 


yA ees ourskae 


curren “grug ¢ abuse treatnent populations in terns of 
o-charactefistics, psychological variables, 

: Soplkenearal reatanian’ treatment history, tenure, and during- 
traatment-pehaviorss; - 


2). -To-characterize ~exteing treatuent modalities and treatments 

- within thoes modalities 

3) ‘to define as process so that relationships between ~ 
aliene: “variables; txeatment process variables, significant non- 
treateent. variables ;* and outcomes can bs identified; 


4) Te analyze treataent, outcomes in order to evaluate treatment 
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atow ee ny” Sty, bie & drug = ee en these 
rates ex: ¢ age 0 user, type 0: > max 
+“pregnancy. ‘BOX, ength of time abusing the Srug? wnat 
‘eek ype aynede;bere:ta>intora:p policy makere?- a 
Ee Te wel SAR sre = 
ferts amt “In, the past, variables such. es the ones nentioned have not 
been: Predictive of ‘outcomes wheh — -individually. Composites of 
‘ase tartanlen-are wore ar beet rol le, ae prota 
tae. teeter be cng adjustnen le as 
married ‘older, ter educated,. better seclaved: with fewer arrests, 
’ Mae thar paychatogical adjustnent~~are leas likely to relepse to 
‘GQrug use’than those: with.low after-treatment social adjustuent. The 
(Yevel of: physical, ag byeteae er social ispaixment — appears: to 
‘contribute’ “tot irelapse: it ted, 


Tee “Ye sfeportant to note that drug soe page is by iekute a 
chronic; ‘yelapeing disease. For the majority. of those addicted to 
. such* ‘as-heroin or cocaine, a.single apisode of treatuent will 
not” syield".a)-2eure Drug wsars' may sass through cycles of drug 
dependence, gf abstinenca, and. relapse. ‘Comitment to the care 
‘of “individuals affected with addictive behavior over their life span 
is crucial. Xach treatuent. episode may help ‘the addict to achieve 
abstinence from illicit drugs, and relapse prevantion programs 
following treatment may extend and maintain abstinence. 
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The Office of Maternal and Child Health had a Block Grant, $554 
nillion appropriation Fy 90, which goes to the States; the States 
have eee ae money to cover a wide range of activities at the 
state level. 
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